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I. BY THE COMMISSION:

A. Statement

1. On February 3, 2009, Boulder Lift, LLC, applied for a temporary authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage as follows:  (1) in call-and-demand limousine service between all points within a two-mile radius of the intersection of Broadway Street and Baseline Road in Boulder, Colorado, and all points within a two-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, on the one hand, and the ski areas at Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Steamboat Springs, Vail, and Winter Park, Colorado, on the other hand; and  (2) in charter service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Eagle, Grand, Larimer, Pitkin, Routt, and Summit, State of Colorado, on the other hand.
2. The Commission gave notice of the application on February 17, 2009.

3. Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney), filed an intervention on February 23, 2009, opposing a grant of the application.
4. Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express), filed an intervention on February 23, 2009, opposing a grant of the application.
5. Pursuant to § 40-6-120(1), C.R.S., the Commission may, in its discretion and without hearings or other proceedings, grant a temporary transportation authority when "…there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."  

6. As stated above, Boulder Lift, LLC, must show that (1) there is an immediate and urgent need for the service and (2) there is no carrier capable of meeting the need. If Boulder Lift, LLC, fails to meet either prong of this test, its application must be denied.  
B. Findings of Fact

7. Mr. Walter Cummings, the president of Boulder Lift, LLC, states the following in support of the application:  
Currently there exists no cost-competitive alternative to driving one’s own automobile to and from the area’s ski mountains during the week, and there are few options on weekends.  Primarily due to its vast student population, as well as its diversely employed populace and large number of winter–sport enthusiasts, the city of Boulder has a large number of people who frequent the nearby ski areas via day trips on I-70, a large portion of whom utilize those facilities during the week.

The primary reason for immediate need is that February is peak ski season and The Boulder Lift, LLC stands to make the greatest impact on both the people of Boulder, the I-70 corridor, and the Mountain Communities if it is able to take full advantage of this period of time.  Furthermore, the current economic climate has made people more risk-and spending-adverse, thus putting a great deal of strain on one of the cornerstone industries of this area.  The Boulder Lift, LLC will help to provide immediate relief to these pressures.
8. Six letters of support were also submitted with this application.  The authors of the letters reside in Boulder, or are employees of businesses located in Boulder.  The authors of the letters express an immediate need for transportation service between points in the City of Boulder and the ski areas located near Interstate 70.  These authors also state that they are not aware of any other carriers who are currently providing a similar service between Boulder and the ski areas near Interstate 70.

9. Estes Park Express, under Certificate of Public Convenience and Necessity (CPCN) No. 54696, provides charter and call-and-demand limousine service between all points within a 12-mile radius of Estes Park, Colorado, on the one hand, and points in the City of Boulder, Colorado, on the other hand.

10. We find that there is a geographic overlap between the services provided by Estes Park Express pursuant to CPCN No. 54696 and Boulder Lift’s request to provide call-and-demand limousine services to and from all points within a two-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, as well as Boulder Lift’s request to provide charter services between points in the Counties of Boulder and Larimer.  We take note of Estes Park Express’ intervention by right.  We further find that Boulder Lift has not met the second prong of § 40-6-120(1), C.R.S.  On the contrary, there is a carrier, Estes Park Express, that is capable for meeting the need.
11. Furthermore, none of the authors support letters expressed any specific need for charter services between points in the Counties of Boulder and Larimer, or for call-and-demand limousine services to or from Estes Park, Colorado.
12. The Commission finds that Boulder Lift, LLC, has not shown that an immediate and urgent need exists either for the call-and-demand limousine services to and from Estes Park, Colorado, or for the charter services between points in the Counties of Boulder and Larimer, requested in this temporary authority application.  
13. Colorado Jitney was granted temporary authority by Decision No. C09-0026 in Docket 08A-572CP-TA, on January 9, 2009, to provide the following service:
Transportation of passengers and their baggage in scheduled and call-and-demand limousine service:  (1)  between all points within one-mile of the intersection of Broadway and Pearl Street, in Boulder, Colorado, on the one hand, and the ski areas at Arapahoe Basin, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand; and (2) between Union Station, 1701 Wynkoop Street, in Denver, Colorado, on the one hand, and the ski areas at Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Steamboat Springs, Vail, and Winter Park, Colorado, on the other hand.
14. Therefore, Colorado Jitney has been granted temporary authority to provide transportation services that are similar to the authority requested the first portion of Boulder Lift’s temporary authority application.
15. Rule 1401(e)(II) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 states that “[a] motor vehicle carrier holding either temporary authority or suspended authority in conflict with the authority sought in the application shall not have standing to intervene as of right, but may file a motion to permissively intervene.”  We therefore find that Colorado Jitney may not intervene as of right, but we grant its motion for permissive intervention.  
16. We find that the intervention filed by Colorado Jitney, a carrier that holds only a temporary authority, does not preclude the grant of a portion of the temporary authority sought by Boulder Lift, LLC.  Once a temporary license has been issued, it generally confers only the right to operate under its provisions until it expires.  It creates no other rights or privileges for the licensee, and the agency will not be deemed to have foreclosed future contrary action by having first issued the temporary authorization.
  We find that a mere existence of a temporary licensee, such as Colorado Jitney, that provides services similar to those sought by the applicant, does not by itself preclude the grant of this application. 
C. Conclusions

17. The Commission finds that an immediate and urgent need for a portion of the transportation services requested in this application has been shown to exist, and that it has not been shown there is another carrier capable of providing this service.

18. Boulder Lift, LLC, has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

19. This application for temporary authority is in the public interest.  

20. Boulder Lift, LLC is advised that the grant of a temporary authority creates no presumption that a permanent authority will be granted.  
II. ORDER

A. The Commission Orders That:

1. Boulder Lift, LLC, is granted temporary authority in part to conduct operations as a common carrier by motor vehicle for hire for a period of 180 days commencing from the Mailed Date of this Order, with authority as set forth in the Appendix.

2. Boulder Lift, LLC, shall operate in accordance with all applicable Commission rules and regulations.
3. Boulder Lift, LLC, shall not commence operation until it has: (a) caused proof of insurance (Form E) or surety bond coverage to be filed with the Commission in accordance with Rule 6007 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6; (b) paid to the Commission the $50.00 vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (c) filed a tariff in compliance with Rule 6207 with an effective date no earlier than ten days after the tariff is received by the Commission; (d) paid the $5.00 issuance fee; and (e) received notice in writing from the Commission that it is in compliance and may begin service.

4. If Boulder Lift, LLC, does not comply with the requirements of this Order within 30 days of its effective date, then the temporary authority shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 30 days.

5. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING
February 25, 2009.
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Decision No. 

February 25, 2009
Transportation of passengers and their baggage in call-and-demand limousine service between all points within a two-mile radius of the intersection of Broadway Street and Baseline Road in Boulder, Colorado, on the one hand, and the ski areas at Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Steamboat Springs, Vail, and Winter Park, Colorado, on the other hand.
� See Jacob A Stein, Glenn A Mitchell, and Basil J Mezines, 5-41 Administrative Law § 41.03 (Matthew Bender 2007), at p. 41-30.
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