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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an Application for Approval of 2008 Colorado Resource Plan and Petition for Waivers of Portions of the Resource Planning Rules (Resource Plan) filed by Black Hills/Colorado Electric Utility Company (BH/CO or Company) on August 5, 2008.  Now, being fully advised in the matter and consistent with the discussion below, we grant, in part, and deny, in part, BH/CO’s Resource Plan.

B. Procedural History 

2. We issued several orders dealing with a variety of procedural issues in the course of this docket, prior to the start of the scheduled hearing.  It is not necessary to reiterate each of these orders here, but we review important milestones in this docket below.  The orders dealing with extraordinary confidentiality will be summarized in a separate section.

3. BH/CO filed an Application for Approval of its 2008 Resource Plan on August 5, 2008.  In its Resource Plan, BH/CO did not include proposed Requests for Proposals (RFPs) for soliciting resource bids as required by Rule 3604(h) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  Nor did the Company include a description of the three scenarios that can be used to represent the costs and benefits from increasing amounts of Section 123 resources, as required by Rule 3604(j).  Instead, BH/CO requested a waiver of the competitive acquisition, independent evaluator, and Section 123 requirements of the Resource Planning Rules, 4 CCR 723-3-3600, et seq.  BH/CO submitted pre-filed direct testimony along with its Application.  

4. Unlike a typical resource plan, which is primarily concerned with addressing load growth, this Resource Plan addresses the upcoming expiration of a power purchase agreement (PPA) with Public Service Company of Colorado (Public Service) on December 31, 2011.  The termination of this PPA creates a capacity deficit of 342 MW for BH/CO beginning on January 1, 2012, which equates to 75 percent of its capacity.  To address this capacity deficit, BH/CO selected a five-year resource acquisition period (2008 to 2013).  BH/CO’s proposed plan is to acquire 2 MW of solar in 2008 and 2012, at least 20 MW of wind by 2012, and 346 MW of natural gas combustion turbines (three LMS-100 units and two Frame 7EA units), also by 2012.

5. By way of background, we note that the service territory now served by BH/CO was, until recently, served by Aquila, Inc., doing business as Aquila - WPC and Aquila Networks - PNG (Aquila).  On April 4, 2007, Aquila, BH/CO Corporation (Black Hills), and two Black Hills’ subsidiaries filed an application for approval of the transfer of Aquila's electric and natural gas public utility assets located in Colorado to Black Hills.  This application was granted, subject to certain conditions.  See Decision No. C08-0204, mailed on February 29, 2008.  However, the transaction did not close until July 14, 2008.

6. BH/CO filed its resource plan less than one month after the transaction closed.  However, this still left barely three years to acquire the resources needed to address a 75 percent capacity shortfall.  Because of this short timeframe, BH/CO proposed to construct and own all new generation resources, instead of using a competitive resource acquisition process as required by the Resource Planning Rules.  BH/CO requested waivers from these rules and proposed to procure major pieces of equipment and engineering services through a competitive process.

7. The Colorado Office of Consumer Counsel (OCC), Staff of the Colorado Public Utilities Commission (Staff), and the Governor’s Energy Office filed Notices of Intervention as of Right.  The Board of Waterworks of Pueblo; the Fountain Valley Authority; the Colorado Independent Energy Association (CIEA); Public Service; the Town of Fowler; Environmental and Community Intervenors (ECI) (consisting of Better Pueblo, Smart Growth Advocates, Sierra Club, and Western Resource Advocates); Cripple Creek & Victor Gold Mining Company (CC&V); Interwest Energy Alliance (Interwest); and the City of Pueblo filed Petitions to Intervene by permission.  We took note of the Notices of Intervention as of Right and found good cause to grant the petitions to intervene by permission.  See Decision Nos. C08-0996, mailed September 22, 2008, at ¶¶10-12; C08-1037, mailed October 1, 2008; and C08-1319, mailed December 23, 2008, at ¶34.

8. We found BH/CO’s Application, as initially filed, to be incomplete.  See Decision No. C08-0996, at ¶¶3-9.  We ordered the Company to file additional information in compliance with the Rules within 30 days.  Id.

9. BH/CO filed a supplement to its 2008 Resource Plan on October 21, 2008.  The exhibits and appendices attached to the Supplemental Direct Testimony of Jacqueline Sargent included the information concerning BH/CO’s assessment of reserve margins, contingency plan, new Section 123 resource scenarios, and model RFPs and Purchase Agreements.  On the same day, BH/CO filed a Motion for Expedited Treatment, which provided for a 120-day procedural schedule and discovery provisions.  BH/CO stated that all parties were in agreement with the Motion for Expedited Treatment, with the exception of those who had not commented.

10. We deemed the Application complete as of October 27, 2008.  See Decision No. C08-1151, mailed October 27, 2008, at ¶7.  We also found that it was not necessary to re-notice the Application.  We adopted the procedural schedule and discovery procedures agreed upon by the majority of the parties.  Id., at ¶¶9-10.  We finally determined that we will hear this matter en banc.

11. The public comment hearing was held in Pueblo, Colorado, on January 15, 2009.  The hearing was held in Denver, Colorado, from January 20 through 23 and 26, 2009.  At the conclusion of the hearing, pursuant to the procedural schedule adopted in this docket, we ordered the parties to file Statements of Position before 5:00 p.m. on February 2, 2009.  We waived Rule 1202(c) of the Rules of Practice and Procedure, 4 CCR 723-1, which states that no pleading shall be more than 30 pages in length absent a waiver.  Instead, since this docket involves complex public policy issues, we ruled that initial Statements of Position may be up to 40 pages in length.  We also invited the parties to file reply Statements of Position on the issue of whether Rule 3613(d) (presumption that utility actions consistent with a resource plan approved by the Commission are prudent) should be waived.  We stated that reply Statements of Position may be up to ten pages in length and may be filed no later than 12:00 p.m. on February 5, 2009.  In accordance with our order, the parties timely filed Statements of Position.  Further, ECI and BH/CO timely filed reply Statements of Position.
12. During the hearing, BH/CO and Staff entered into a stipulation on the following topics: (1) wind integration study, reserve margin study, intermittent solar capacity study, and intermittent solar integration study as well as the timetables for these studies; (2) acquisition of renewable energy resources; and (3) demand side management (DSM).  This stipulation was entered into the record as Hearing Exhibit No. 62.  The OCC supported the stipulation.

C. Extraordinary Confidentiality

1. Background

13. In Decision No. C08-1319, mailed on December 23, 2008, we discussed in detail the orders on extraordinary confidentiality issued prior to the start of the scheduled hearing in this docket.  We briefly review this background information here, to provide some context to the orders on extraordinary confidentiality issued during the hearing.  

a. First Motion

14. As mentioned above, on October 21, 2008, the Company filed a supplement to its 2008 Colorado Resource Plan, including Appendix J.  Appendix J detailed BH/CO’s contingency plan if the Commission were to deny the Company’s petition for a waiver of competitive bidding requirements of the Resource Planning Rules.  In its First Motion for Extraordinary Protection (First Motion), also filed on October 21, 2008, BH/CO sought extraordinary protection for portions of Appendix J.  BH/CO argued that access to certain portions of Appendix J should be limited to the Commissioners, Staff, the OCC, the Administrative Law Judges (ALJs), and the attorneys representing these parties.  

15. ECI filed a response opposing the First Motion on November 5, 2008. 

16. We granted BH/CO’s First Motion, in part.  See Decision No. C08-1200, mailed November 18, 2008.  We found that BH/CO complied with the requirements of Rule 1100(a)(III) and that the information related to BH/CO’s contingency plan contained in the redacted portions of Appendix J was commercially sensitive.  On the other hand, we weighed these confidentiality considerations with the facts and circumstances of this case to comply with the procedural due process requirements of Matthews v. Eldridge, 429 U.S. 319 (1976) and Public Service Co. of Colorado v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316 (Colo. 1999).  We found good cause to permit the attorney for ECI, Victoria Mandel, Esq., to review the redacted portions of Appendix J on an “eyes only” basis.  Id., at ¶14.  We stated that Ms. Mandel must sign a non-disclosure agreement, may not copy the information, may not take notes, and may not reveal the highly confidential information contained in the redacted portions of Appendix J to any party, including ECI and its member organizations.  Id.  
17. After we issued Decision No. C08-1200, Staff and other intervenors filed answer testimony on December 2, 2008.  In its Motion to Modify the Commission’s Orders Concerning Extraordinary Protection (Motion to Modify) filed on December 11, 2008, BH/CO claimed that the answer testimony of two Staff witnesses, Mr. Jeff Hein and Dr. Scott England, included the extraordinarily confidential information from the redacted portions of Appendix J.
  In its Motion to Modify, BH/CO did not request that Staff not be allowed to use the information contained in the confidential portions of Appendix J during a confidential portion of the hearing.  Rather, the Company requested that we modify Decision No. C08-1200 to strike the portion allowing the attorney for ECI to view the confidential portions of Appendix J.  At the time BH/CO filed its Motion to Modify, Ms. Mandel has not yet been provided access to the confidential portions of Appendix J.

18. We ruled that, regardless of whether Staff’s original answer testimony improperly disclosed extraordinarily confidential portions of Appendix J, it would be unfair to punish ECI for something that Staff may or may not have done.  We denied this part of BH/CO’s Motion to Modify.  See Decision No. C08-1319, mailed December 23, 2008, at ¶ 25. 

b. Second Motion

19. BH/CO filed its Second Motion for Extraordinary Protection (Second Motion) on November 24, 2008.  In the Second Motion, BH/CO sought extraordinary protection for certain correspondence between BH/CO and the turbine manufacturers concerning the acquisition of turbines.  Staff and later CIEA requested this information in discovery
 and BH/CO subsequently filed it as Highly Confidential Appendix K.  In its Second Motion, BH/CO argued that access to this correspondence should be limited to Staff, the OCC, the Commissioners, the ALJs, and the attorneys for these parties.  

20. CIEA and ECI filed responses opposing the Second Motion.  BH/CO filed a reply to these responses.

21. We found that BH/CO complied with the requirements of Rule 1100(a)(III) and that the correspondence between BH/CO and turbine manufacturers concerning the acquisition of turbines was commercially sensitive.  See Decision No. C08-1238, mailed November 25, 2008.  We further ordered BH/CO to file an unredacted version of this correspondence for an in camera review to determine whether access to this information should be given to parties other than Staff and the OCC.  See Decision No. C08-1252, mailed December 4, 2008.  
22. In its Motion to Modify filed on December 11, 2008, in response to the alleged extraordinary confidentiality breach by Staff, BH/CO argued that access to the correspondence between the Company and the turbine manufacturers should be limited to the Commissioners, advisors, and the attorneys representing these parties.   At the time BH/CO filed its Motion to Modify, we had already ordered, but had not yet conducted the in camera review.  Further, at that time, BH/CO had not yet provided copies of the correspondence to Staff and the OCC.

23. We found that BH/CO’s Motion to Modify was moot as to Staff because Staff withdrew its discovery request to BH/CO pertaining to the correspondence between BH/CO and the turbine manufacturers.  See Decision No. C08-1319, at ¶28.  We further denied the Motion to Modify as to the OCC.  In its pleadings, BH/CO did not allege that the OCC improperly disclosed any extraordinarily confidential information.  We ruled that it would be unfair to punish the OCC for something that another party in this docket may or may not have done.  We also noted that a review of the correspondence by the OCC and cross-examination, if any, during a highly confidential part of the hearing might assist us in reaching a just and reasonable outcome in this docket.  Id., at ¶29.

24. Finally, we found good cause to permit the attorneys for CIEA and ECI, Robert Pomeroy and Victoria Mandel, respectively, to review portions of the correspondence between BH/CO and the turbine manufacturers dealing with the acquisition of turbines and the ready to ship dates
 on an “eyes only” basis.  We stated that Mr. Pomeroy and Ms. Mandel must sign non-disclosure agreements, may not copy the information, may not take notes, and may not reveal the extraordinarily confidential information to any party, including their clients.  Id., at ¶¶30-31.  We found that this solution appropriately balanced BH/CO’s confidentiality concerns and procedural due process rights of CIEA and ECI.

2. Highly Confidential Answer and Rebuttal Testimony

As mentioned above, Staff filed highly confidential answer testimony of Mr. Jeff Hein and Dr. Scott England.  Further, BH/CO filed highly confidential rebuttal 

25. testimony of Mr. Thomas Ohlmacher.  Staff’s highly confidential answer testimony addressed the issues raised in Highly Confidential Appendix J only.  BH/CO represented that its highly confidential rebuttal testimony addressed the issues raised in Highly Confidential Appendix J and it introduced and briefly laid the foundation for Highly Confidential Appendix K.
  Finally, at the hearing, BH/CO introduced an updated version of Highly Confidential Appendix J, which discussed updates to the Company’s contingency plan.  This was entered into the record as Hearing Exhibit No. 57. 

26. We ruled that the attorney for ECI, Ms. Mandel, will be permitted to view Staff’s highly confidential answer testimony and BH/CO’s highly confidential rebuttal testimony on an “eyes only” basis, to the extent that these testimonies did not include anything more than what she has already viewed pursuant to our previous orders.
,
  Based on BH/CO’s representation that its highly confidential rebuttal testimony merely introduced and laid the foundation for Highly Confidential Appendix K, Mr. Pomeroy, attorney for CIEA, stated that he did not need to view it  and that counsel for BH/CO could just tell him what the foundational and introductory questions were.
  

3. Public Comment Hearing

During the public comment hearing, a public witness inquired about BH/CO’s site plans for the five combustion turbines and the financing arrangements related to construction of these turbines.
 At the beginning of the hearing, BH/CO sought extraordinary protection for 

27. testimony on these topics.  BH/CO proposed to address these matters during a highly confidential part of the hearing via supplemental oral testimony and it argued that access to this information should be limited to the Commissioners, Staff, the OCC, and the attorneys representing these parties.  

28. BH/CO argued that the information about the site plans for the five combustion turbines, the financing arrangements related to construction of these turbines, and other plans for specific implementation of the Company’s proposed plan are highly confidential.  First, BH/CO argued that if the Company’s petition for waivers of competitive bidding requirements is denied, the Company would have a right to bid and making this information public would interfere with the Company’s ability to do so.  Second, with respect to financing arrangements, BH/CO argued that nonpublic information of a publicly traded entity must be protected under securities laws.

29. ECI objected to BH/CO’s argument that the information related to the site plans and the financing arrangements for the five combustion turbines was extraordinarily confidential.  ECI argued that BH/CO has not complied with the procedural requirements of Rule 1100(a)(III) and that the information was not extraordinarily confidential.
  

30. We found that BH/CO complied with the requirements of Rule 1100(a)(III).  We agreed that if BH/CO’s petition for waiver of competitive bidding requirements is denied and the details related to the Company’s bids were made public, its ability to participate in the bidding process will be impaired.  We also found that BH/CO complied with the procedural requirements of Rule 1100(a)(III).
  Rule 1100(a)(III) requires the party seeking extraordinary protection to prepare an affidavit containing the names of all persons with access to the information and the time period for which the information must remain undisclosed, if known.  Because the issues related to the site plans and the financing arrangements for the five combustion turbines were raised for the first time very shortly before the hearing commenced, there was not sufficient time for BH/CO to prepare such an affidavit.

31. On the other hand, we weighed the above confidentiality considerations with the facts and circumstances of this case to comply with the procedural due process requirements of Matthews v. Eldridge and Trigen-Nations Energy.  We found good cause to permit the attorney for ECI, Victoria Mandel, to be present during the part of the highly confidential session dealing with the evidence responsive to concerns raised by the public witness, again on an “eyes only” basis.
,
   
4. Gray Market

32. Finally, during the non-confidential portion of the hearing, CIEA asked BH/CO witness Mr. Thomas Ohlmacher whether it was possible for the Company to obtain unused or recently freed up LMS-100 turbines in the gray market.  Because Mr. Ohlmacher responded that it was not possible to answer some of these questions without revealing proprietary information, this cross-examination was continued during the highly confidential session of the hearing.
   
5. Highly Confidential Hearing Sessions

33. Consistent with the decisions above, we held a highly confidential session during the hearing.  This confidential session consisted of three separate parts.  The first part dealt with the correspondence between BH/CO and turbine manufacturers contained in Highly Confidential Appendix K as well as the availability of turbines in the gray market.  During this part, BH/CO, Staff, the OCC, the attorney for ECI, and the attorney for CIEA were present.  The second part dealt with BH/CO’s contingency plan contained in Highly Confidential Appendix J, as well as Staff’s highly confidential answer testimony and BH/CO’s highly confidential rebuttal testimony addressing the issues raised in Highly Confidential Appendix J.  During this part, BH/CO, Staff, the OCC, and the attorney for ECI were present.
  The third part dealt with the questions raised at the public comment hearing, as discussed above, during which BH/CO, Staff, the OCC, and the attorney for ECI were present.  

D. Competitive Resource Acquisition

34. The predominant issue in this docket is whether or not a competitive acquisition process can and should be implemented to select BH/CO’s resources.  Concerns such as modeling inputs, acquisition of renewables, and DSM are somewhat overshadowed by a significant capacity deficit left by the impending expiration of the PPA with Public Service on December 31, 2011.  The time left to plan and construct the needed generation resources before the expiration of that PPA is much shorter than optimal.  
35. In its Statement of Position, BH/CO asserts that the unusual circumstances of this case must take priority over the Commission’s normal policies and procedures.  BH/CO states:

There are simply situations, fortunately rare, when the need to ensure reliability of supply to a utility’s customers must take priority over normal policies and procedures.  Rule 3601 provides that competitive bidding is the process that “will normally be used to acquire new utility resources.”  The situation facing the Company is not normal.  No Colorado integrated resource plan, least cost plan or cost-effective plan has ever had to address the unique situation facing the Company in this docket–the abrupt loss of 75% of its capacity on December 31, 2011.  At stake in this docket is how best to ensure that there will be reliable replacement capacity on January 1, 2012, for the Company’s 93,000 customers.
  Emphasis in original.

36. We agree with BH/CO that the circumstances of this docket are unusual and that certain waivers from our rules are appropriate.  However, we disagree with BH/CO that the best option to address these circumstances is to adopt its proposal in whole.  Instead, we find that a balanced approach, which takes into account potential risks and benefits of both utility and independent power producer (IPP) ownership of new generation resources, will provide the best solution under these circumstances.  As detailed below, we must balance these objectives in the context of a shortened timeframe and a significant resource need to ensure that sufficient resources are available to meet BH/CO’s load in a manner that best meets the public interest.  
1. Background

c. Consideration of Risks in the Commission’s Analysis

37. One of the primary issues that the Commission must consider in this case is the risk of physically interrupting customers if new generation resources are not installed in a timely manner.  We find that any outages or service interruptions, however brief, could cause significant hardships and financial burdens on BH/CO’s customers.  On the other hand, we must consider the financial risks associated with various options of providing capacity.  The primary financial concern is related to the situation where a capacity shortfall does not result in an interruption of service to customers because BH/CO is able to purchase power on the open market to make up the shortfall.  In this situation, the utility would purchase power “at any price” to avoid interruptions to customers. 
38. As we discuss in the Modeling and Portfolio Determination section below, the Company’s system need is relatively small, compared with other utilities in Colorado.  Even a significant shortfall in generation on BH/CO’s system represents a small fraction of the generating capacity available in the region.  It is therefore likely that energy will be available to purchase from the open market on most days, unless Colorado is experiencing system-wide peak conditions or if significant outages are occurring in other times of high system load.  Continued power purchases by BH/CO under such conditions, however, could result in large cost increases to the Company and could result in upward pressure on energy costs to the Colorado ratepayers in general.  Further, BH/CO cannot count on such power being available because it would be at some risk for interruption if such excess capacity is not available.  In fact, the Energy Resource Planning (ERP) Rules are in place, in large part, to ensure that jurisdictional utilities have adequate resources in place.  

39. The ERP Rules are also designed to minimize the financial risk to customers by requiring resources to be selected through a competitive acquisition process.  Staff witness Dr. England testified that the BH/CO proposal does not comply with the purpose of the ERP Rules, which is to ensure a cost-effective resource portfolio.  He opined that granting BH/CO’s request will also result in IPPs becoming more reluctant to make investments in the Colorado market.  We discuss the attributes and risks associated with utility and IPP ownership below.
40. Our overall objective is to minimize the risks to ratepayers given the unusual circumstances of this case.  We accomplish this task by weighing the various risks associated with each option and selecting an approach that minimizes the overall risks.
d. Time to Construct New Resources 

41. As we discuss in the BH/CO Approach to Rule Compliance section below, the Company’s delay in pursuing a competitive resource solicitation contributed to the narrow window of time remaining for resource acquisition.  Because of the short time remaining, BH/CO proposes to eliminate competitive resource acquisition completely.
42. Staff agrees that we have a relatively short period of time remaining until we reach the capacity shortfall on December 31, 2011.  However, Staff argues that the remaining three years provides a sufficient time to complete a full competitive acquisition process and to construct the necessary resources.  Staff has put forth an expedited one-year schedule providing for a shortened Phase II process, including consideration of portfolios by an Independent Evaluator (IE) and the Commission.  Consistent with this analysis, Staff advocates that the time from air permitting to operation of an LMS-100 turbine is two years.  
43. BH/CO disagrees with Staff’s analysis.  It provided detailed requirements for the tasks necessary to have the plant in service by 2012.  BH/CO argues that under Staff’s timeline the Company would merely be beginning the CPCN process in 2010 instead of mobilizing the equipment and that Staff’s timeline therefore is not feasible.  Further, BH/CO argues that if an IPP is selected, Staff’s timeline does not allow for contract negotiations, which can take seven to nine months.  
44. BH/CO also refutes Staff’s testimony about the time required to procure an LMS-100 turbine.  The Company argues that, until a contract is signed and a nonrefundable deposit is paid, the availability of such equipment cannot be considered firm.  
45. CIEA asserts that a competitive resource acquisition can be undertaken in parallel with the Company’s proposed resource acquisition schedule.  BH/CO responds that any attempt to implement a competitive acquisition procedure would jeopardize its proposal to implement necessary resources by January 1, 2012, and would increase costs to ratepayers.
46. Throughout this proceeding, CIEA and ECI questioned whether the full peak resources must be in place on January 1, 2012, when BH/CO’s peak load would not occur until the summer.  BH/CO responded that maintenance outages are necessary in the springtime to make sure the existing facilities are ready for the summer peak, therefore requiring additional generation resources to be available on January 1, 2012.
47. The wide-ranging information in the record indicates that the precise time requirements to install the new generation resources are debatable.  Though BH/CO raises valid concerns with the time required for contract negotiations and turbine procurement, in an expedited process some of these tasks could be accomplished in parallel.  We find that it may be possible to complete a full competitive bidding process and hold a Phase II proceeding as proposed by Staff.  Undertaking a Phase II proceeding would permit BH/CO to participate in the competitive bidding process, in much the same manner as we recently approved for Public Service.  However, we find that the risks created by compressing the construction window to the degree necessary outweigh the benefits of the Phase II proceeding.  
48. We agree with CIEA that, at a minimum, a competitive acquisition process can occur in parallel to BH/CO’s proposal.  We also agree with Staff that sufficient time is available to complete an expedited competitive acquisition process.  We are especially concerned about the risk of approving BH/CO’s plan without even considering competitive alternatives.  Although the best way to eliminate the risk of implementing a non-cost effective resource portfolio would be achieved through full competitive bidding and a Phase II evaluation, a less robust, but expedited process is the best option given the circumstances of this case.  We find that by eliminating the Phase II evaluation, a modified competitive solicitation process is feasible and that this modification will substantially minimize the financial risks of BH/CO’s proposal.   
e. Availability of Other Resource Options 

49. CIEA championed the position that existing resources may be available to address the capacity shortfall, including expansions or modifications to existing plants or renegotiation of existing contracts.  These options may reduce the risk of needlessly constructing new generation by 2012; however, without a bidding process none of these alternatives can be fully explored. 
50. Staff joined CIEA in this position.  Mr. Hein opined that BH/CO has not fully explored all options and recommended that the Company provide a detailed analysis explaining if any of its generation needs could be met with existing facilities.  
51. Other parties also encouraged BH/CO to explore this possibility.  For example, the Board of Waterworks of Pueblo and the Fountain Valley Authority expressed the hope that Public Service and BH/CO could negotiate an extension of the PPA.  Wholesale energy transactions are not within the jurisdiction of this Commission.  Rather, these transactions are regulated by the Federal Energy Regulatory Commission.  Further, Public Service testified that it will oppose any actions that may compromise its existing PPAs.  Public Service stated that it would not agree to any early termination of existing contracts and would oppose any action that would interfere with these contracts. 
52. While we clearly do not support any actions that would negatively impact Public Service’s existing resource portfolio, we agree that it is possible that existing IPP facilities may be expanded to provide additional capacity.  We agree with Staff that BH/CO did not thoroughly explore such options, and instead focused only on its preference for utility ownership.  We find that a competitive resource acquisition process will allow potential alternatives to be compared.  This will minimize the risk that any facilities will be installed needlessly, and will minimize the risk of capacity shortages due to construction delays. 
f. Utility vs. IPP Ownership of Generation Resources

53. Certain parties make compelling arguments regarding the attributes of the utility constructing and owning generation resources, and other parties make compelling arguments on the attributes of the IPPs constructing and owning generation facilities.  In his direct testimony, BH/CO witness Mr. Ohlmacher stressed the benefits to the ratepayers if we were to approve the Company’s proposed plan.  He noted that reliance on PPA contracts could put ratepayers at risk of a recurrence of a capacity deficit.  In addition, because a utility has the obligation to serve, it is in the best position to manage risks.  Since BH/CO is a part of Black Hills Corporation, Mr. Ohlmacher argues that the ratepayers will benefit from the parent company’s proven track record of constructing such facilities. 
54. More generally, BH/CO witnesses Mr. Anderson and Mr. Ohlmacher discussed the benefits of utility ownership.  Mr. Anderson described how a PPA could adversely impact a utility’s capital structure, although this has not yet occurred to any utility owned by Black Hills.  Mr. Anderson went on to assert that the Company and its ratepayers will benefit from improved cash flows associated with utility ownership.  Mr. Ohlmacher discussed the operational benefits to utility ownership such as outage management, dispatch, ramping, and unit commitments.  He also argued that if the utility owns the resource, capital investments including modifications to increase efficiency, extend life expectancy, or compliance with regulatory requirements are easier to facilitate and control.  
55. CIEA took the opposite position.  CIEA witness Mr. Muller argued that there is nothing about a PPA that makes it any less secure than utility-owned facilities.  He argues that the capacity deficit and the shortened time frame in which to complete a competitive acquisition process resulted from BH/CO’s failure to anticipate the expiration of its PPA with Public Service.  Further, Mr. Muller stated that BH/CO disregards the efficiencies and synergies of an integrated system where an IPP is able to serve multiple utilities.  Mr. Muller concluded that IPP contracts insulate the ratepayers from developmental, construction, operational, technology, supplier, and capital market risks, which are borne by the ratepayers in utility projects. 
56. The OCC supported BH/CO’s position on this issue.  Staff, while recognizing the benefits of utility ownership, did not support 100 percent utility ownership.  Staff advocated that the benefits of utility and IPP ownership should be compared in Phase II.  ECI supported at least a partial IPP ownership, arguing that there is more opportunity to replace conventional resources with renewable ones in the future, and less risk of locking into a particular technology for an extended period under short-term PPAs.  
57. The parties raise many valid issues regarding the various risks of both utility and IPP ownership of generation resources.  If the utility were to own all of the generation resources,  the utility would not be disciplined by competition from IPP bids.  While BH/CO argues that it would still be subject to a traditional prudency review as to its expenses for new resources, it may be difficult to decide whether utility actions are prudent without a relevant comparison.  For example, the utility could incur valid costs for every aspect of the plant, but a competitor in the open market may be able to provide the same energy, capacity, and reliability by implementing a different solution at a lower cost.  The regulatory prudence review process is not a substitute for a comparison to other options that could have been implemented at a lower cost.  The pressures of competition with other providers in the market provide a superior incentive to minimize costs.  
58. BH/CO has demonstrated that its parent company has substantial experience in generation construction, but it did not provide estimated costs for its preferred proposal.  Even though BH/CO acknowledges that rule waivers are required to implement its preferred proposal, it does not adequately address the cost analysis requirements of Rule 3610(b), which applies to proposals outside of the competitive acquisition process.  Rule 3610(b) states that:
The utility shall meet the resource need identified in the plan through a competitive acquisition process, unless the Commission approves an alternative method of resource acquisition. If the utility proposes that a portion of the resource need be met through an alternative method of resource acquisition, the utility shall identify the specific resource(s) that it wishes to acquire and the reason the specific resource(s) should not be acquired through a competitive acquisition process. In addition, the utility shall provide a cost-benefit analysis to demonstrate the reason(s) why the public interest would be served by acquiring the specific resource(s) through an alternative method of resource acquisition. The resource plan shall describe and shall estimate the cost of all new transmission facilities associated with any specific resources proposed for acquisition other than through a competitive acquisition process. The utility shall also explain and shall justify how the alternative method of resource acquisition complies with the requirements of the Public Utility Regulatory Policies Act of 1978 and Commission rules implementing that act. The lesser of 250 megawatts or ten percent of the highest base case forecast peak requirement identified for the resource acquisition period shall be the maximum amount of power that the utility may obtain through such alternative method of resource acquisition (1) in any single resource acquisition period and (2) from any single specific resource, regardless of the number of resource acquisition periods over which the units, plants, or other components of the resource might be built or the output of the resource made available for purchase.  Emphasis added.

59. We note that Rule 3610(b) is limited to 10 percent of the highest base case forecast peak requirements or 250 MW, whichever is less.  We find that when a utility seeks a waiver of competitive bidding requirements for greater amounts of resources, there is even more reason to include a cost-benefit analysis.  We find that without providing detailed cost estimates for its proposal, BH/CO does not comply with the requirements of Rule 3610(b).  We are concerned that BH/CO may be focused solely on the installation timelines since there is little evidence addressing the cost effectiveness of its proposal.  It is unclear whether or to what extent the sheer magnitude of BH/CO’s task to construct five turbines simultaneously under a tight timeframe may impact its ability to manage the costs of the proposal.  Given the limited cost analysis information in the record, we find that BH/CO’s proposal raises significant cost risks, creating a need to retain IPP bidding a part of the resource acquisition process.  

60. Further, we agree with the arguments that 100 percent utility ownership may also increase the risks associated with locking into a particular technology for the long term.  Utility plants typically have a rather long amortization period, such as 30 years.  On the other hand, IPP contracts have a much shorter term, between 5 and 20 years, as established in BH/CO’s proposed RFPs and model contracts.  If gas prices increase dramatically or if dramatic technology changes occur in the future, there would be a risk associated with having most generation resources locked into a particular technology for a long period.  
61. On the other hand, 100 percent IPP ownership may also present a high risk.  For example, the current state of the economy may limit IPP options or increase IPP costs compared to utility options.  Even though contracts can be structured to give the IPPs proper incentives to complete the projects, there are risks that an IPP could walk away if its cost overruns are more than the costs to terminate the contract.  We agree with BH/CO that the utility cannot walk away, and it is likely to have a stronger overall incentive to complete the project.
62. Consistent with the approach discussed above, we find that BH/CO’s proposal for 100 percent utility ownership presents an excessive financial risk to the ratepayers.   In addition, we agree that there are benefits to both IPP and utility ownership of generation resources and we find that a resource portfolio that contains both forms of ownership is superior to any single ownership option.  Maintaining a vibrant IPP market in Colorado is important to this Commission, and it is equally important for our utilities to retain experienced personnel that are capable of building large-scale generation plants.  We find that a balanced approach, with both IPP and utility participation, is in the best interest of the public.
2. Implementation of Competitive Resource Acquisition for BH/CO

63. To ensure that BH/CO’s generation resources will be completed on time and at a reasonable cost, we implement a portfolio approach to minimize risks associated with any single form of ownership, adopting components of the methods advocated by various parties. 
64. As we discuss below, a segmented bidding process results in the best balance of competing public policy goals under less than ideal circumstances presented in this docket.  We summarize our determination as follows:  
· No Phase II proceeding will be held and only a portion of the capacity need will be subject to competitive bidding.

· BH/CO will build two LMS-100 turbines (152 MW carve-out). 

· IPPs will bid on the remaining capacity need (194 MW carve-out).  The unregulated affiliates of BH/CO may bid, subject to certain conditions discussed below.

· BH/CO must file a CPCN application for the two LMS-100 turbines, due on the same day bids are due, and must include a point-cost as an indicative cap for future cost recovery.

· A presumption of cost prudence shall be granted only for the resources acquired via competitive bidding.  Prudence for the BH/CO resources will be determined as part of BH/CO’s future CPCN application.  

· BH/CO is to maintain a full contingency plan until IPP contracts are signed.

· BH/CO is to file a revised contingency plan after bids are received.

g. Separate Resource Requirements for the Utility and IPPs.

65. To compare utility rate-based proposals with fixed price IPP bids, we must make a judgment call when evaluating the intangible attributes of the two methods.  This can best be accomplished by the Commission comparing all relevant attributes and costs during a Phase II proceeding as part of the resource acquisition process.  However, as we discussed above, the time constraints in this case prevent a competitive process with a Phase II evaluation.  We find that, due to BH/CO’s system size and other constraints, generation resources will be narrowly limited to gas turbine generators.  It is therefore reasonable to proceed without a Commission determination on the merits of various technologies normally represented in a resource acquisition proceeding.  However, without a Phase II proceeding, it is not feasible to compare fixed price bids with utility rate-based proposals.  To balance the risks associated with the various options, we find that it is appropriate to establish a firm amount that the utility will build, and a separate, firm amount that IPPs will build.
66. We are impressed with BH/CO’s proposal for the LMS-100 units.  This proposal demonstrates an innovative approach, which provides for optimum fuel efficiency at a reasonable cost.  In addition, these units are well-suited to back-up wind resources.  In balancing the amounts to be owned by the utility and the IPPs, we find that it is in the public interest to reserve and assign two LMS-100 units to BH/CO.  This equates to 152 MW or 44.2 percent of the resource need.  These two turbines are reserved for ownership by the Company, without any requirement for competitive resource acquisition.  The remaining resource need of 194 MW will be carved out for competitive resource selection, to be filled through IPP bidding.  
67. Although this segmented approach is not within the letter of the ERP Rules, we find that it meets the spirit of the rules and considers the unique circumstances of this case.  Further, this approach takes into account the intangible benefits associated with both forms of ownership.  
h. Utility Bidding

68. To put a certain amount of pressure from Black Hills in competition with the IPP bids, BH/CO’s unregulated affiliate can submit bids for the IPP portion, under the same terms and conditions as other IPPs.  To be clear, the affiliate may bid, but cannot submit a proposal for a rate-based asset.  If the affiliate of BH/CO submits a bid, the Company must treat the affiliate in the same fashion it treats an unaffiliated bidder.  BH/CO cannot provide any information or other benefit to its affiliate without offering the same to all other bidders.  We will direct an IE to ensure that the bid evaluation process is conducted fairly, especially if an affiliate of BH/CO submits a bid. 
i. CPCN for the Two BH/CO Turbines

69. As a condition of granting BH/CO the two LMS-100 turbines without competitive bidding, we require the Company to file a CPCN for the facilities, due on the same day that the IPP bids are due.  This CPCN application must contain detailed cost estimates, with a not-to-exceed “point cost” to be used as a maximum amount the utility will seek in a future rate recovery case, absent extraordinary circumstances.  We note that at the hearing, BH/CO witness Mr. Ohlmacher testified that Black Hills Corporation and its subsidiaries have entered into cost cap arrangements (subject to certain conditions) in other jurisdictions and were willing to consider this here.
  We further encourage BH/CO to submit direct testimony with its CPCN application and to propose an expedited schedule.  
70. We further clarify that "extraordinary circumstances" means circumstances that were not known and could not reasonably have been known by the utility when it developed its proposal.  In evaluating what constitutes an extraordinary circumstance, the Commission will consider the circumstances under which the utility would renegotiate prices of IPP proposals and also take into account the fact that a utility is obligated to serve its load.  BH/CO may also propose some form of sharing mechanism based on this point cost, where its ratepayers and shareholders share costs and benefits above or below that point cost.  
j. Independent Evaluator

Because we grant to BH/CO two LMS-100 turbines without competitive bidding and because we will not hold a Phase II proceeding which would normally determine the fairness of the resource selection process, we will require an IE in this case.  We direct BH/CO, Staff, and the OCC to jointly recommend an IE for our approval by the deadline established below.  We clarify that, because we will not hold a Phase II proceeding, the IE will not be required to model the resources as envisioned in the ERP Rules.  Instead, the IE will monitor the utility’s modeling processes, and verify that bid selection and contract negotiations are addressed in a fair and reasonable manner.  We do not require the IE to file a report as indicated in the ERP Rules.  Instead, we require the IE to file progress reports with the Commission every two weeks, starting when the bids are received, and concluding when contracts are signed.  We encourage the parties 

71. to consider a Staff member or Concentric Energy Advisors, and the IE that is currently being used in the Public Service resource plan, among their options.  
k. Determination of Prudence Under Rule 3613(d) 

72. In their Statements of Position, several intervenors, including the Board of Water Works of Pueblo, the Fountain Valley Authority, the City of Pueblo, and CC&V, argued that the Commission should waive Rule 3613(d) in this docket.  Rule 3613(d) states that a Commission decision specifically approving the components of a utility’s resource plan creates a presumption that utility actions and costs incurred consistent with that approval are prudent.  These intervenors generally argue that without a competitive bidding process and cost estimates, it is not possible to determine whether BH/CO’s actions are prudent.

73. In its Statement of Position, BH/CO agreed that a presumption of prudency under Rule 3613(d) would not apply to the costs that the Company will incur to implement its proposed plan.
  In its Reply Statement of Position, BH/CO clarified that Rule 3613(d) actually contains two presumptions of prudency: one presumption concerns the recovery of costs associated with new resources and the other concerns the need for such resources.  BH/CO argues that presumption as to the need for new resources should still apply to the Phase I decision.  
We agree that a presumption of cost prudence should not apply to the resources set aside for BH/CO and we waive this presumption for these resources.  However, this presumption will apply to resources that will be acquired through the modified competitive 

74. bidding process, as described above.  The presumption also will apply to the need for the new resources acquired pursuant to this order.  
75. We will address the presumption of cost prudence for the resources set aside for BH/CO in the CPCN docket.  As part of the CPCN docket we expect BH/CO to provide, among other analysis, a comparison of its costs with the winning IPP bids.  

l. Requirements for Utility Back-up Resources

76. BH/CO states that it is prepared to serve the entire resource need.  We find that, until the point when IPP resource contracts are signed, BH/CO must maintain the ability to go through with the installation of all five turbines.  If BH finds that too few IPP bids are submitted, or if it believes that the bid prices are excessive, it shall file with the Commission a request to modify the Phase I decision at the same time it files the bid summary, as discussed below.  If it files such a request, BH/CO must continue with the bid selection and contracting process established in this Phase I decision unless and until the Commission rules otherwise in consideration of its request to modify the Phase I decision.
77. BH/CO shall submit a revised contingency plan as required in the schedule below, after bids are received.  We direct the Company to incorporate the directives in this decision in its revised contingency plan.  Further, we require the Company to detail all costs and timelines associated with its revised plan.

m. Contract Security Provisions

78. In its draft RFPs and Model Contracts, BH/CO included a provision to require the bidders to submit a security deposit based on three-year energy replacement value.  CIEA opposes this term.
79. As discussed above, we must not only address the risk of physical interruption of customers on a peak day if capacity is not available, but also the risk that costs of replacement power will be excessive.  But BH/CO will be forced to obtain replacement power whether an IPP project fails or a utility project fails.  Further, we find that this extreme security amount will inflate the IPP bids and may constitute a barrier to some IPPs submitting bids.  Therefore, we find that it is not appropriate for the Company to require this level of security deposit.  To provide some consistency between bids within the State of Colorado, we direct BH/CO to implement the same security provisions as established by Public Service in its recent resource solicitation in Docket No. 07A-447E.
n. Bidding Schedule and Approval Process

80. We require BH/CO to adhere to the schedule listed below.  If the Company is not able to meet any of the requirements listed in this schedule, it shall file with the Commission a detailed explanation as to why it failed to meet the requirement and a proposed remedy to bring the process back on schedule.
To provide the bidders with as much time as possible, we require BH/CO to issue RFPs after the applications for rehearing, reargument, or reconsideration (RRR) of this Phase I decision are due, but before the Commission’s decision on RRR is due.  Therefore, we require 

81. BH/CO to state in the RFPs that some terms may change as a result of RRR.  We also require the Company to list the pending RRR issues.
	Activity
	Due Date

	Phase I Decision
	2/24/2009

	RRR Due
	3/16/2009

	Issue All-Source RFP
	3/25/2009

	RRR Decision
	3/31/2009

	Bid Meeting
	4/1/2009

	IE Proposal
	4/15/2009

	Bids Due
	6/8/2009

	CPCN for BH Resources 
	6/8/2009

	RFP Summary Report (highly confidential)
	6/22/2009

	Submit Revised  Contingency Plan
	7/1/2009

	PPA Contracts Signed
	10/8/2009

	
	


E. Modeling and Portfolio Determination

82. BH/CO advocated that this resource plan is unlike a typical resource plan, which is usually concerned with incremental resources to address load growth.  Instead, this resource plan must address an abrupt loss of the majority of BH/CO’s capacity, associated energy, and reserve margin.  Staff shared this assessment, arguing that the plan is not complicated and the resources to address the 2012 shortfall must be either gas combustion turbines or PPAs.

83. We concur with these overall conclusions.  In this particular case, BH/CO must address a unique set of circumstances, including a 342 MW short-fall on January 1, 2012 due to the expiration of PPA with Public Service.  For purposes of comparison, Public Service’s electric resource plan, litigated in Docket No. 07A-447E, was concerned with the incremental resources required to address load growth, policy changes, and plant retirements.  Further, Public Service’s system is more than 17 times larger than BH/CO’s system.  Finally, Public Service’s incremental need was significantly larger than BH/CO’s short fall requirements for three quarters of its entire system needs.

84. On the other hand, we find that very few options are available to meet BH/CO’s resource need.  The selection of resources is limited to firm-base load plants limited in size due to shaft risk size and reserve margin, which we will address later in this order.  Though ECI proposes a number of small reductions that could arguably obviate the need for one turbine, we find that the ECI proposal does not leave a large enough margin of error., Further, only three years are available to procure and construct the needed generation resources.  This precludes, for this resource plan, the consideration of any large-scale Section 123 resources, such as concentrating solar with storage.

85. We find that developing portfolios with varying amounts of these resources, as in Public Service’s ERP Plan would not result in viable portfolios.  Further, BH/CO eliminated coal as an option from its Resource Plan.  The Company determined that the utilization of plants in Wyoming would not be possible due to transmission project delays and the regulatory environment in Colorado would not support the construction of new coal facilities.  Also, no party raised coal as an option in answer testimony.  As a result of these firm constraints the model is left with few options, all of which include base-load gas resources.  This conclusion and the determination above to split the resource need into utility rate based resources and resources bid by IPPs eliminates the need for a Phase II proceeding.  This will also allow more time for procuring and constructing generation.

86. This is not to say that modeling is no longer necessary.  On the contrary, it remains an important tool to evaluate the base-load options that are bid which will be selected on a least-cost basis.  It is therefore necessary to determine appropriate values of the modeling parameters that parties have addressed.  Further, since a Phase II proceeding will not be held, we have provided some insight about what qualitative factors should be considered in the evaluation of the resources.  Lastly, we address three topics that require additional information and discuss how we expect this to be completed.

1. Shaft Risk

87. BH/CO’s witness Mr. Ohlmacher defined “shaft risk” as “the percentage of a company's total generating resources that are accounted for by one generating plant.”
  There was some discrepancy among BH/CO’s witnesses as to the exact level of shaft risk appropriate in this case.  For example, Ms. Tietjen supported 150 MW,
 while Mr. Ohlmacher advocated 125 MW
 and Ms. Sargent held 100 MW
 as the appropriate value.  The difference was attributed to whether the value was a percentage of gross or net plant outputs and whether the facility was owned by BH/CO or not.

88. CIEA witness Mr. Muller confirmed the value of 100 MW as reasonable, but he added that it does not mean that the resource could not be larger with the remainder being sold to another entity or that the resource should be self owned.  CIEA also advocated that, as a part of the Rocky Mountain Reserve Group, BH/CO could call upon other utilities in case of failure.

89. Staff remained skeptical of the shaft risk value, pointing out that BH/CO did not describe its methodology in calculating shaft risk.



Discussion and Findings

90. Considering BH/CO’s forecasted summer peak in 2012 is 406 MW,
 a loss of 100 MW would constitute 24 percent of the load.  In this particular case, this amount would exceed the Company’s reserve margin.  We find that 100 MW is a reasonable maximum for capacity from any single generation unit offered by either BH/CO or an IPP.

91. We agree with CIEA that it is not necessary to restrict the maximum output from any one unit to 100 MW and that shaft sharing agreements or slices of system power may be an effective way to address reserve margin and shaft risk concerns.  However, we also agree with BH/CO that the Rocky Mountain Reserve Group is not a means for reducing reserve margin.  Rather, it is only a limited resource in the event of failure and that BH/CO will either need to acquire or contract the necessary resources to cover its own reserves.

2. Reserve Margin

92. The parties did not question the 15 percent reserve margin value used by BH/CO in its modeling.
  Rather, Staff took issue with the fact the Company did not provide any studies or work papers to justify this value.

93. BH/CO argued that a 15 percent reserve margin is consistent with the values used by other utilities, regulatory commissions, and transmission organizations.  BH/CO also entered into a stipulation with Staff to conduct a study to determine the appropriate value for BH/CO’s system.



Discussion and Findings

We find the target value of 15 percent for the reserve margin used for planning by BH/CO to be appropriate for this Resource Plan and consistent with what is used at other utilities.  We also find that the reserve margin study mentioned in the stipulation will provide for 

94. a more detailed analysis and potentially a more accurate value but this study cannot be complete in time for use in this Docket.

95. For planning purposes, BH/CO evaluates a range between 15 and 25 percent for its reserve margin.  This takes into account the fact that generation is added in discrete amounts.  The Company attempts to not drop below 15 percent and not to exceed 25 percent.  The discussion above that 100 MW is an appropriate maximum for shaft-risk and that it could constitute 25 percent of peak load supports the planning range chosen by BH/CO.

3. Forecast 

96. In a typical electric resource plan, the load forecast receives a significant amount of attention because it determines the quantity of resources that a utility must acquire.  However, due to the unusual circumstances of this case, BH/CO’s capacity shortfall in 2012 far exceeds the resources needed for load growth for the 2008 to 2013 planning period.  BH/CO witness Ms. Tietjen indicated that energy sales growth was projected to be 2.4 percent annually and peak demand is expected to grow 2.2 percent annually.
  Both values are for the period of 2008 through 2030 and do not include DSM.
Staff and ECI are the only parties to comment on the load forecast.  Staff witness Dr. England contends that the 2.4 percent annual energy growth may be high.  However, due to shortfall from the discontinuance of the PPA with Public Service, a growth rate between 1.04 percent and 2.4 percent is acceptable to Staff.  ECI did not provide any further analysis of the forecasts.  Rather, it relied on Staff’s position that 2.4 percent may be high and argued that if 

97. this were the case the reduction in need together with other factors could eliminate the need for at least one combustion turbine.


Discussion and Findings

98. We find that BH/CO has proposed a reasonable forecast and assessment of need.  The capacity deficit resulting from the expiration of PPA with Public Service far outweighs any minor variations in forecasting.  To illustrate, BH/CO would need to add 49 MW
 between 2008 and 2012 to address the growth for the high forecast case.  This is significantly less than the 300 MW needed to address the shortfall due to the expiration of PPA with Public Service.

4. Gas Costs and Gas Mitigation

99. In a typical resource plan, the variations in the forecasts of fuel prices can lead to tradeoffs between conventional and renewable resources.  BH/CO witness Ms. Tietjen sponsored BH/CO’s price forecasts for natural gas, coal, coal transportation, and fuel oil.  The Company used forecasts developed by Global Energy Decisions (now Ventyx).

100. No party offered any testimony on these forecasts.  However, CC&V, the City of Pueblo, the Board of Waterworks of Pueblo, and the Fountain Valley Authority advocated for a gas mitigation program in their Statements of Position.  The City of Pueblo suggested that a full hedging plan be submitted annually starting on July 1, 2011.  It also argued that a 12-month rolling average and budget billing could be used to mitigate volatility.



Discussion and Findings

101. We find that BH/CO’s proposed fuel forecasts are appropriate and approve their use in the evaluation of resources and in the calculation of the retail rate impact.  We also find that a gas mitigation plan should be addressed in a proceeding evaluating BH/CO’s Energy Cost Adjustment (ECA) which is expected to be conducted prior to its expiration in April 2012.  We require BH/CO to file the details of a proposed gas mitigation plan in sufficient time for the Commission to issue a decision on the matter prior to the operation of facilities acquired pursuant to our decision in this case.

5. Carbon Costs

102. BH/CO utilized a Ventyx forecast to estimate its carbon costs.  This cost remains at $0 per ton from 2008 to 2011, climbing to $3.06 per ton in 2012, then to $9.0 per ton in 2020, and $22.74 per ton in 2027.  ECI argued that BH/CO’s proposed costs are too low and as a result the economic benefits of renewable resources are underestimated.



Discussion and Findings

103. We recognize that the cost of carbon will not impact the overall need for base-load resources in this docket, but the value will impact the amount of renewables that BH/CO add to its system which will be addressed in future dockets.  In its Statement of Position, and during the hearing, ECI urged the Commission to use the same values for carbon allowances that were ordered for Public Service.  This cost starts at $20 in 2010 and escalates by 7 percent per year.  We agree that these values are reasonable and are in the public interest.  In addition, any carbon policy will likely be nationwide or at least statewide and we see no reason why BH/CO should be using the cost of carbon different from that approved in Public Service’s resource plan.

6. Renewable Energy Capacity Factors and Capital Costs

104. BH/CO used a 10 percent capacity credit for wind and a 0 percent capacity credit for power generated by photovoltaic systems.  ECI argues that these values are unreasonably low and that the 12.5 percent for wind used by Public Service and 68 percent for solar technologies would be more appropriate.

105. ECI also raised concern about the capital cost that BH/CO was using to model wind and concentrating solar-thermal power (CSP) technologies, noting that the $7,540 per kW cost used by BH/CO for CSP was significantly different from the $2,572 per kW used by Public Service.  ECI expressed a concern that BH/CO is not considering participation in a larger project and not realizing economies of scale.



Discussion and Findings

106. The initial assumption of 10 percent for the wind capacity credit is consistent with the way Public Service has approached determining the appropriate value for its system.  It is apparent the BH/CO needs more experience with wind on its system and to provide further information in future dockets.  The 10 percent capacity credit is reasonable for this plan and any realistic increase does not impact the resource to be selected.

107. We find that solar power technologies will be the subject of further studies which BH/CO has committed to performing, especially the intermittent solar capacity study requested by Staff.  On the other hand, we find that any realistic changes do not impact the overall resource plan.  We therefore direct BH/CO to proceed with the study as discussed below and provide an updated value in the future.

108. We agree that the capital costs for both wind and CSP appear to be high and we do not endorse the values advocated by BH/CO.  We encourage BH/CO to seek to participate in larger wind projects and projects utilizing Section 123 resources.  However, BH/CO should not arbitrarily adopt Public Service’s capital costs.  Instead, we direct BH/CO to reevaluate its costs and provide updated values in future dockets where it will have more of an impact.

7. Bid Evaluation Criteria 

109. Certain attributes of the resource selection process are better taken into account after a resource portfolio has been developed.  These are often qualitative values which in typical resource plans are the focus of the Phase II proceeding.  Many of these attributes have been eliminated or their impact reduced by the nature of the resource need presented in this case.  However, the parties argued that BH/CO should consider certain factors in evaluating portfolios.

110. ECI requests that the Commission require bidding for short-term contracts, which could be replaced with renewable resources or Section 123 resources upon expiration.  However, the current timelines and available technologies do not allow for this option.  The Town of Fowler also has criticized BH/CO’s plan because it does not include local, renewable generation projects such as anaerobic digestion.



Discussion and Findings

111. The final cost borne by the ratepayers is our primary concern and should be the main factor in determining a resource portfolio.  However, characteristics such as short term PPAs or resources based anaerobic digestion as suggested by ECI and the Town of Fowler do not necessarily translate to higher costs and lead to savings over the long term.  Such factors should be taken into account in the evaluation of similar priced portfolios.

112. We note that a range of expiration dates for PPAs reduces the possibility that a capacity shortfall would reoccur.  It also provides more opportunities for renewable resources and cost effective, energy efficient technologies that may impact rural development and may also be renewable.

113. We encourage the Town of Fowler to bid its anaerobic digestion project to BH/CO, if it can be structured as a dispatchable resource.  We would also entertain arguments as to whether this project constitutes a Section 123 resource in this or future applications.

114. Lastly, we encourage BH/CO to consider demand response as a possible solution to a portion of its resource need.  Demand response can often be developed quickly, acquired in incremental amounts, and available for shorter terms then a typical PPA.  However, we are not requiring that BH/CO pursue demand response.

8. Additional Information

115. We now address the calculation of the retail rate impact and BH/CO’s plans for balancing.  The Board of Water Works and the Fountain Valley Authority pressed BH/CO during the hearings to provide information on the rate impact of the plan.  BH/CO responded that such analysis was not conducted as part of a resource plan.  Rather, the focus is to determine the most cost effective portfolio, which would then result in the lowest rate impact when determined in an appropriate rate case.  BH/CO concluded that it was difficult to determine the extent of the retail rate impact, due to several factors unresolved at the time of the hearing.  However, BH/CO submitted Hearing Exhibit No. 61, Estimated Annual Revenue Requirements Comparison, which shows preliminary estimated cost increases based on its model.

116. The information related to BH/CO’s plans for regulation or balancing was also presented at the hearing.  Currently, BH/CO contracts with Public Service for regulation under the Xcel Energy Operating Companies, Open Access Transmission Tariff, Schedule 4, Energy Imbalance Service.  When the PPA with Public Service expires in 2011, BH/CO will not need transmission from Public Service.  In turn, Public Service will no longer be obligated to balance BH/CO’s system.  However, when cross-examined by Staff, BH/CO witness Ms. Sargent was not able to indicate that BH/CO would or would not become its own balancing authority.
  Further, in response to cross-examination by Commission Counsel, Ms. Sargent stated that additional evaluation will be needed to determine whether the proposed reserves included the resources needed for balancing.



Discussion and Findings

117. We understand that the retail rate impact or, as presented in Hearing Exhibit 61, the Estimated Annual Revenue Requirement is not typically part of a resource plan.  However, considering the significant change to the way the BH/CO system will operate after January 1, 2012, we direct BH/CO to update this calculation with current information when it becomes available, preferably at the end of the 2009 calendar year.

118. We direct BH/CO to thoroughly evaluate its balancing options.  We do not expect BH/CO to either become its own balancing authority or to contract for this service without additional cost.  We expect BH/CO to evaluate the costs of becoming its own balancing authority before proceeding with such a proposal.  Further, it would not be prudent to acquire reserve resources to only learn later that something should have been done differently to account for balancing.  We order that BH/CO include a discussion of its activities in this area as part of its CPCN filing due June 8, 2009.

F. Request for Proposals

119. BH/CO submitted the following documents required for competitive bidding as part of its supplemental filing dated October 21, 2008:

1) 2009 Non-intermittent Request for Proposals

2) Model Dispatchable Power Purchase Agreement

3)  Wind Request for Proposals

4) Model Renewable Energy Purchase Agreement

120. These documents were based on Public Service’s RFPs and model contracts, litigated in Docket No. 07A-447E.  BH/CO made certain modifications to address the urgency and the risk of acquiring resources by 2012.

121. CIEA was the main party to raise various concerns with the requirements of the RFP and terms of the contracts.  In addition, Staff argued that a $100,000 bid fee was excessive and advocated that the $10,000 fee charged by Public Service was more reasonable.  Staff also argued that the limit on the project size of 30 to 100 MW was too restrictive.  The OCC supported the $100,000 bid fee as a necessary barrier to bidders who are not serious.

122. CIEA also raised a concern with respect to capital lease and FIN 46 provisions, as well as the end-of-term forced purchase option.  BH/CO witness Mr. Ohlmacher addressed these issues in his rebuttal testimony.  He also acknowledged that the final Commission decisions in the Public Service resource plan, specifically Decision Nos. C08-0929 and C08-1153, addressed these issues and BH/CO would conform if the competitive acquisition rules are not waived.

123. CIEA also took issue with the $100,000 bid fee and with the multiple bid fees for alternative transmission arrangements, arguing that these provisions did not encourage robust bidding.  Similar to Staff, CIEA argued that the 100 MW maximum unit size restriction was arbitrary and could lead to the underutilization of existing resources.

124. CIEA’s witness Mr. Muller criticized five other provisions contained in BH/CO’s  model PPAs.  First, Mr. Muller argued that the security requirements and cost for total coverage are prohibitively high.  Second, he claimed that the force majeure clause should include the inability to procure equipment.  Third, with respect to default, he argued that the utility should not be able to terminate the PPA if the developer is paying damages and may still achieve timely commercial operation.  Fourth, he claimed that the proposed level of delay damages is unnecessarily high and punitive.  Fifth, he argued that a 6 percent shortfall in a facility’s capability as compared to its rated capacity is too small.  Mr. Muller did not request specific relief or offer any specific alternate language for these items.  Instead, he argued that bidders should be allowed to negotiate these items.

125. BH/CO witness Mr. Ohlmacher responded to CIEA’s concerns by reasserting the urgent capacity deficit facing the Company in 2012.  He also noted that the force majeure and delay damage provisions were identical to those approved for Public Service in Docket No. 07A-447E.


Discussion and Findings

126. We find the bid fee of $100,000 to be arbitrary, excessive, and an unnecessary impediment to bidding.  The $10,000 bid fee is consistent with Public Service RFP and the fees implemented by BH/CO shall be consistent with Public Service’s contracts.  We believe that the commitment of the bidders is better evaluated through scrutiny of their qualifications and the security terms offered which ensure resources will be available in 2012.  We agree with Staff that the bid fee of $10,000 is more reasonable and it is consistent with Public Service’s RFPs.

127. In consideration of the proposed restrictions of 30 MW to 100 MW limits, we find that projects such as demand response or anaerobic digestion may only be offered at levels lower than 30 MW.  This means that a 30 MW limit may discourage developers of these projects from bidding.  Therefore, we find that there should be no minimum limit to bid.  Most likely, however, the $10,000 bid fee will limit very small bids.  The maximum bid amount shall be consistent with the shaft risk discussion above.

128. Generally, we approve of BH/CO’s approach to utilize the contracts approved for Public Service as models and further determine that these contracts should serve as the basis for the minimum bidding requirements.  With this in mind, a number of the issues raised above are eliminated because some of the disputed provisions are already consistent with Public Service’s approved contracts or will be made consistent.  We therefore find that concerns regarding force majeure, delay damages, FIN 46, capital lease, and forced purchase options are resolved.

129. This leaves security requirements, events of default, and partial commercial operation as the remaining disputed issues.  We are interested in encouraging bidding and do not want to inadvertently exclude alternate or innovative options that would ensure that BH/CO’s resource need is met in 2012.  We therefore find that bidders should be able to negotiate such terms and that the contract terms approved for Public Service shall be considered as a reference point during negotiations.  We ask that bidders consider in good faith the urgent need to ensure the availability of resources online in 2012 by including provisions to back up their proposals.  The Company and the IE shall consider additional protection offered in the event of default in their bid evaluation.

130. In this docket, we reached similar conclusions with respect to various provisions in BH/CO’s RFPs and model contracts as we did for Public Service’s RFPs and model contracts in Docket No. 07A-447E.  However, this does not mean that we simply took a conclusion from Docket No. 07A-447E and applied it to this docket.  Instead, we found that certain provisions in RFPs and model contracts will promote the public interest and will serve the ratepayers of both Public Service and BH/CO, despite the vastly different circumstances that the two utilities must face.  Further, we do not establish in this docket any precedent on how we would evaluate RFPs and model contracts proposed by a utility facing different circumstances in the future.

G. Required Rule Waivers

131. As part of its initial application and pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, BH/CO requested a waiver from the following rules: 

· Rules 3601 and 3610(b), to the extent the competitive acquisition process required by these rules does not encompass the competitive procurement process proposed by the Company;

· Rule 3610(d), which requires the utility to propose a written bidding policy at the time it files a resource plan.

· Rule 3610(e), which requires the utility to file for Commission approval the name of the independent evaluator whom the utility, the Staff of the Commission, and the OCC jointly propose.

· Rules 3610(f) through (j), which discuss communications between the utility and the independent evaluator and the Phase II process under the Resource Planning Rules.

· Rule 3604(h), which requires a plan to include the proposed RFP(s) that the utility intends to use to solicit bids for the resources to be acquired through a competitive acquisition process, including model contracts, pursuant to Rule 3612.

· Rule 3612, concerning requests for proposals.

· Rule 3614(b), regarding reports of the competitive acquisition process.

· Rule 3611, which relates to including renewable resources in the resource plan and consideration of such resources in the Phase II process.

· Rule 3604(j), which requires a resource plan include a description of three scenarios with increasing amounts of Section 123 resources.

· Rule 3605, requiring the plan to contain a contingency plan for the acquisition of additional resources.

132. As mentioned above, on October 21, 2008, BH/CO filed a supplement to its Application, which contained the required information and eliminated the need to waive Rules 3604(h) and 3604(j).  However, the majority of the rule waivers listed above would still be necessary if we were to approve BH/CO’s plan.



Discussion and Findings

133. Based on the determination to approve partial competitive bidding as discussed above, we waive Rules 3610(b) and (d), in part, and Rule 3611, to the extent necessary.  Further, as discussed above, the duties of the IE have been modified to better match the process that BH/CO will utilize to acquire the needed generation resources.  Therefore, we waive Rules 3610(e), (h), (i), and (j), consistent with the discussion above.  We deny all waiver requests not consistent with this order.

H. DSM and Renewable Acquisition and Additional Studies

134. As mentioned above, Staff and BH/CO agreed to a Stipulation and Agreement and requested that the Commission approve it.  The OCC agreed with the Stipulation.  The Stipulation resolved a number of differences between Staff and BH/CO.  It provided a timeline and a general process for getting started on the wind integration study, reserve margin study, intermittent solar capacity study, and intermittent solar integration study agreement.  In addition, Staff and BH/CO agreed that the Company’s plans for acquiring renewable resources should be litigated in its next annual Renewable Energy Standard Compliance Plan docket.  Lastly, the parties agreed to a DSM workshop and that the appropriate amount of DSM resources will be decided in Docket No. 08A-518E, currently pending before an ALJ.
135. In its Statement of Position, Interwest argued that the Stipulation must not be read to indicate any acquiescence that 30 MW of renewable energy resources proposed by BH/CO is sufficient or that competitive bidding related to them should be waived.


Discussion and Findings

136. We find the Stipulation proposes a reasonable solution to the issues addressed therein and we therefore approve it.  However, it is necessary to rectify the date for issuing the RFP for the above mentioned studies.  The Stipulation required that in the event the Commission does not grant the Company’s petition for waiver for competitive bidding, the RFP will be issued no later then 60 days after the final Phase II decision.  Because there will be no Phase II order in this docket, the order on the Company’s CPCNs for the two LMS-100 turbines should be used as a reference instead.  Further, we agree with Interwest that by approving this Stipulation we are not agreeing that 30 MW is all of the renewable energy resources that BH/CO should acquire nor are these resources necessarily exempt from competitive acquisition.

I. BH/CO Approach to Rule Compliance

137. Staff witness Dr. England points out that: (1) Public Service indicated in its 2003 Least Cost Plan that it would not renew its contract with Aquila; (2) that Public Service did not participate in Aquila’s 2006 RFP; and (3) Public Service notified Aquila in its 2007 Resource Plan filing, Docket No. 07A-447E, that it had no intention of renewing its contract to sell power to Aquila.  Staff, the OCC, and the Town of Fowler all argue that BH/CO was well aware of the capacity deficit long before the Company filed its application in this docket.
138. BH/CO’s witness Sargent admits that the Company was aware of the expiration of PPA when it purchased Aquila but she argues that this situation was not created by BH/CO and the Company should not be penalized for problems created by a prior owner.  During the hearing, when cross-examined by CIEA, Ms. Sargent stated that the Company first became aware of the Commission’s competitive bidding requirements in the fall of 2007.

139. In addition, BH/CO witness Mr. Ohlmacher responded in rebuttal testimony that BH/CO did not exist until July 2008 and Black Hills Corporation is not responsible for the capacity deficit.  He goes on to cite that a changing regulatory environment in Colorado with respect to coal, tightening of the wholesale power market, and delay of proposed transmission projects all caused BH/CO to alter its preferred resource plan.
140. We agree with the intervenors that the issues that BH/CO now faces are not new and have been known for some time.  Further, none of the issues presented would have prevented BH/CO from advising the Commission of its plan.  We are concerned with BH/CO’s position on this issue.  For example, Mr. Ohlmacher, when asked by Commission Counsel why BH/CO had not informed the Commission of these circumstances, responded that these circumstances were discussed in Public Service’s resource planning docket and that the Commission was aware of the issues.
  It appears that the BH/CO believes the Commission should have requested a filing from the Company when the Commission became aware of the situation.
141. BH/CO must understand that we rely on the utility to inform the Commission and that the Commission typically does not initiate such matters.  BH/CO has the obligation to manage its utility operations, not the Commission.  Further, Black Hills Corporation was in the process of purchasing the assets from Aquila when Aquila requested an extension of time to file the ERP.  We find that Black Hills Corporation was aware of the pending capacity shortage when Aquila filed for the extension.
142. BH/CO did significant work on its preferred proposal for utility ownership before it filed the Resource Plan, but did not pursue any competitive options required by the Rules.  In fact, we determined that the Company’s initial filing in this docket was incomplete, resulting in further delay in this case.  BH/CO researched and requested the Commission’s approval of its Resource Plan, but left the Commission with a shortened timeline for a competitive process and evaluation in order to ensure selection of cost-effective resources.  We find that either Black Hills Corporation or Aquila could have requested a declaratory ruling or initiated a bidding process on or before the closing of the transfer.  Because BH/CO and/or its predecessor utility did not file its resource plan or other request in a timely manner, the Commission is now forced to expedite or truncate certain procedures to preserve the time to acquire the resources.
II. ORDER

A. The Commission Orders That:

1. The Application for Approval of 2008 Colorado Resource Plan filed by Black Hills/Colorado Electric Utility Company (BH/CO) on August 5, 2008, is approved, in part, and denied, in part, consistent with the discussion above.

2. No Phase II proceeding will be held and only a portion of BH/CO’s resource need will be subject to competitive bidding.

3. We grant BH/CO the approval to build two LMS-100 gas combustion turbines.

4. BH/CO shall issue a request for proposal (RFP) for the remaining resource need.  Only independent power producers (IPPs) will be permitted to bid.  The independent, unregulated affiliates of Black Hills Corporation may submit a bid under the same conditions as unaffiliated bidders.

5. BH/CO must file an application for a Certificate of Public Convenience and Necessity (CPCN) for the two LMS-100 gas combustion turbines, which must include  point-cost information.

6. We grant a presumption of cost prudence pursuant to Rule 3613(d) only for the resources subject to competitive bidding.  We will determine prudence for the resources that will be built by BH/CO resources during the CPCN proceeding.

7. We grant a presumption of needs prudence to the two LMS-100 gas combustion turbines to be constructed by BH/CO and resources subject to competitive bidding.

8. BH/CO will maintain a full contingency plan until IPP contracts are signed.

9. The following schedule is adopted:

	Activity
	Due Date

	Phase I Decision
	2/24/2009

	RRR Due
	3/16/2009

	Issue All-Source RFP
	3/25/2009

	RRR Decision
	3/31/2009

	Bid Meeting
	4/1/2009

	IE Proposal
	4/15/2009

	Bids Due
	6/8/2009

	CPCN for BH Resources 
	6/8/2009

	RFP Summary Report (highly confidential)
	6/22/2009

	Submit Revised Contingency Plan
	7/1/2009

	PPA Contracts Signed
	10/8/2009

	
	


10. For modeling and bidding purposes, BH/CO shall use a 100 MW maximum for acquiring capacity from any single generation unit offered by either BH/CO or an IPP.

11. For modeling purposes, we approve of the 15 percent reserve margin target used by BH/CO.

12. For modeling purposes, we approve the forecasted load presented by BH/CO.

13. For modeling purposes, we approve the fuel forecasts presented by BH/CO.

14. We order BH/CO to use the cost of carbon of $20 per ton plus 7 percent escalation per year, equating to a real 5.5 percent escalation rate and a 2.5 percent inflation factor.

15. For modeling purposes, we approve the values used by BH/CO for wind capacity credit and solar, until further studies are completed.

16. We direct BH/CO to reevaluate its capital costs for wind and concentrating solar power for use in future dockets, consistent with the discussion above.

17. BH/CO shall make a compliance filing in this docket to provide an update of the Estimated Annual Revenue Requirements Comparison calculation with current information when it becomes available.

18. BH/CO shall make a compliance filing in this docket to provide an update of its plan to address the balancing of its system by June 6, 2009.

19. BH/CO electric shall implement a maximum $10,000 bid fee consistent with the discussion above.

20. There should be no minimum MW limit to bid in the BH/CO RFP.  The maximum limit shall be consistent with the shaft risk discussion above.

21. BH/CO should not attempt to go beyond what is stipulated by the Public Service Company of Colorado contracts and we ask bidders to consider the urgent need to ensure resources will be online in 2012 and consider offering provisions to back up their proposals.

22. The Petition for Waivers of Portions of the Resource Planning Rules filed by BH/CO is denied, in part.  We waive Rules 3610(b) and (d), in part; Rule 3611, to the extent necessary; Rules 3610(e), (h), (i), and (j), as necessary to modify the role of the Independent Evaluator, consistent with the discussion above.

23. We approve the Stipulation and Settlement Agreement between Staff of the Public Utilities Commission and BH/CO, consistent with the discussion above.

24. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

25. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
February 10, 2009
	(S E A L)
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� See Hearing Transcript, 01/23/2009, p. 258, lines 19-22.


� At the request of BH/CO’s attorney, Staff’s attorney took prompt steps to remove the portions of answer testimonies of Mr. Hein and Dr. England that allegedly included the extraordinarily confidential information.  Staff then refiled these answer testimonies as highly confidential.  Nevertheless, Staff believed that BH/CO’s allegations were incorrect and it did not consider its agreement to redact answer testimonies to be an admission of disclosure.  


� Staff withdrew its discovery request before we ruled on what access, if any, CIEA and ECI would have to the correspondence between BH/CO and the turbine manufacturers in Decision C08-1319.  CIEA then submitted an identical discovery request to BH/CO.  


� These portions were:


Tab 1:		(1)	email from Ms. Jacqueline Sargent dated October 17, 2008, Subject: “Fw: LMS100 Proposal;”


(2)	page 15, section 2.5 Shipment Schedule �(3)	page 17 section 2.7 Optional Unit 


Tab 2   		(4)	email from Ms. Jacqueline Sargent dated October 17, 2008, Subject: “Fw: LMS100 Proposal,6Oct2008 Rev 1;” 


(5)	page 15 section 2.5 Shipment Schedule; �(6)	page 17 section 2.7 Optional Unit; 


Tab 3   		(7)	email from Mr. Brian Iverson dated November 25, 2008, Subject: “FW:LMS100 Proposal, 6Oct2008 Rev 1.”


� See Hearing Transcript, 01/20/2009, p. 26, line 25 to p. 27, line 6; p. 103, line 16 to p. 104, line 1.


� Id., p. 102, line 21 to p. 103, line 8.


� Ms. Mandel also was present during the part of the highly confidential session where BH/CO introduced the updated version of its Highly Confidential Appendix J, Hearing Exhibit No. 57.


� See Hearing Transcript, 01/20/2009, p. 103, line 13 to p. 105, line 13.


� See generally, Public Comment Hearing Transcript, pp. 64-65, Testimony of Mr. Bruce Bradley.


� See Hearing Transcript, 01/20/2009, p. 107, line 19 to p. 108, line 6; Hearing Transcript, 01/21/2009, p. 116, lines 9-25.


� See Hearing Transcript, 01/22/2009, p. 7, line 4 to p. 10, line 1.


� In the alternative, to the extent necessary, we would waive procedural requirements of Rule 1100(a)(III) with respect to the site plans and the financing arrangements for the five combustion turbines.  


� See Hearing Transcript, 01/22/2009, p. 12, line 7 to p. 13, line 17.


� Id.


� We note that a portion of supplemental oral testimony of Mr. Garner Anderson concerning the financing arrangements, specifically the cost of borrowing to BH/CO from the money pool, was not confidential.  Therefore, this testimony was repeated during the non confidential portion of the hearing.  


� See Hearing Transcript, 01/21/2009, p. 134, line 25 to p. 138, line 21.


� There were two separate sessions dealing with this part.


� See BH/CO’s Statement of Position, p. 1.





� See Hearing Transcript, 01/22/2009, p. 114, line 22 to p. 116, line 3 (cross-examination of Mr. Thomas Ohlmacher by Commission Counsel).


� See, e.g., Statement of Position filed by the City of Pueblo, p. 8; Statement of Position filed by CC&V, p. 7.


� See Statement of Position filed by BH/CO, p. 3.


� Direct Testimony of BH/CO witness Thomas Ohlmacher, p. 5. line 16.


� Direct Testimony of BH/CO witness Jill Tietjen, p. 12. line 18.


� Direct Testimony of BH/CO witness Thomas Ohlmacher, p. 5. line 17.


� Exhibit JAS-2 of the Supplemental Direct Testimony of BH/CO witness Jacqueline Sargent, p. 4.


� Table A-1 Peak Demand and Annual Energy Forecast - Base Case , BH/CO 2008 Resource Plan, p. 66.


� Direct Testimony of BH/CO witness Jill Tietjen page 8 line 20


� Direct Testimony of BH/CO witness Jill Tietjen, p. 3 lines 2-5


� Table A-3 Peak Demand and Annual Energy Forecast - High Case, BH/CO 2008 Resource Plan, p. 68: Summer Peak 2008 is 373 MW and for 2012 it is 422 MW. 422-373= 49. This example does not take into account reserve margin.





� See Hearing Transcript, 01/20/2009, at p. 9, line 9 (cross-examination of Ms. Sargent by Staff). 


� Id., p. 162, line 13 (cross-examination of Ms. Sargent by Commission Counsel).


� See Hearing Transcript, 01/20/2009, at p. 70, line 17-19 (cross-examination of Ms. Sargent by CIEA).


�See Hearing Transcript, 01/22/2009, at p. 117, line 9-15 (cross-examination of Mr. Ohlmacher by Commission Counsel).
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