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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a pleading filed by Sprint Communication Company, L.P. (Sprint) on January 9, 2009.  Sprint requests approval of a conforming interconnection agreement pursuant to 47 U.S.C. § 252(b).  This matter also comes before the Commission for consideration of a similar pleading filed by CenturyTel of Eagle, Inc. (CenturyTel) on January 12, 2009.  Now being fully advised in this matter and consistent with the discussion below, we will accept Sprint’s conforming language on Article II, § 2.59 and Article IV, § 3.2.5.1, and we will accept CenturyTel’s conforming language on Article IV, §§ 2.2.2, 2.2.4, 3.2.2 and 3.3.2.1.

B. Background

2. On April 10, 2008, Sprint filed a Petition for Arbitration (Petition) pursuant to 47 U.S.C. § 252(b) and Rule 2560 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  In its Petition, Sprint requested that the Commission arbitrate unresolved issues in an Interconnection Agreement (ICA) between Sprint and CenturyTel.  We referred this matter to an Administrative Law Judge (ALJ) for a hearing and an Initial Commission Decision pursuant to § 40-6-109(6), C.R.S. 

3. On July 31, 2008, the parties filed a Joint Motion requesting that this matter be submitted to the Commission for an Initial Decision on a stipulated record consisting of pre-filed testimony and exhibits sponsored by the parties.  The ALJ granted the Joint Motion and vacated a previously set hearing date.  The parties submitted their Statements of Position on September 5, 2008.  

4. In Decision No. C08-1059 (Initial Decision), mailed on October 3, 2008, we adopted the agreement reached by the parties on Issue Nos. 8 and 10.  We agreed with Sprint on Issue Nos. 4, 12, and 13.  We agreed with CenturyTel on Issue Nos. 1, 2, 3, 5, 6, 7, 11, and 14.   We also found, with respect to Issue No. 9, that we would reject any ICA provision concerning VNXX.  In addition, we directed the parties to submit a complete proposed ICA for approval or rejection by the Commission pursuant to 47 U.S.C. § 252(e), within 30 days of the final Commission order.

5. The parties both filed applications for rehearing, reargument, or reconsideration (RRR) pursuant to § 40-6-114, C.R.S., on October 23, 2008.  The parties submitted a Joint Notice of Settlement and Withdrawal of Certain Issues from RRR on October 31, 2008.  Specifically, CenturyTel withdrew Issue No. 12 from its RRR, following an agreement reached by the parties.  We addressed the remaining issues (Issue Nos. 3, 4, 5, 6, 7, and 14) in Decision No. C08-1218 (Final Decision), mailed November 21, 2008.

6. The parties jointly sought an extension to file a conforming ICA until January 9, 2009.  We granted that extension by Decision No. C08-1341, mailed December 30, 2008.

7. On January 9, 2009, Sprint filed its request for approval of a conforming ICA.  In its filing, Sprint represents that the parties have exchanged the ICA and redlines in an attempt to reach an agreement.  Although the parties have been able to reach agreement on most of the ICA terms, six provisions related to Issue Nos. 3 and 4 remain in dispute.  The disputed provisions are: Article II, § 2.59, and Article IV, §§ 2.2.2, 2.2.4, 3.2.2, 3.2.5.1 and 3.3.2.1.  These disputed provisions are found in the conforming ICA filed by Sprint on January 9, 2009. Sprint’s proposed language that CenturyTel objects to is shown in bold underline in the conforming ICA, while CenturyTel’s proposed language that Sprint objects to is shown in bold italics.  Sprint requests that we adopt its language on the disputed issues
8. On January 12, 2009, CenturyTel filed its position statement on the disputed issues.
  CenturyTel identified the same disputed provisions as the ones indentified by Sprint.  CenturyTel attached a conforming ICA (Attachment B), which it argues is in full compliance with the Commission’s prior orders.  CenturyTel requests that the Commission direct the parties to execute its conforming ICA and submit it for approval by the Commission.
II. FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DISCUSSION
9.
Pursuant to the ICA, Sprint seeks interconnection with CenturyTel to support the facilities-based local voice telephone service that Sprint and other competitive service providers such as Baja Broadband, LLC (Baja), intend to provide in Colorado.  Sprint indicates that this will initially involve CenturyTel’s Burlington, Las Animas, and Springfield rate centers, but that it also intends to utilize the ICA for any future retail offerings that it is authorized to offer.  Sprint’s business model involves providing switching, public switched telephone network interconnectivity, including all inter-carrier compensation, numbering resources, administration porting, domestic and international toll service, operator and directory assistance, as well as other back-office functions.  In this case, Sprint anticipates that Baja will provide last-mile facilities to the customer premises, sales, billing, customer service, and installation.

10.
We have already issued the Initial Decision and the Final Decision in this docket.  We also instructed the parties to file a conforming ICA that is in compliance with these decisions.  The parties did make compliance filings; however, there is still disputed language in the ICA.  Therefore, we now rule on the language that conforms to our prior decisions and order the parties to file a conforming ICA within ten days of the effective date of this order.
A. Disputed Provision Article II, § 2.59
Sprint’s Proposed Language:
2.59 
Interconnection Facility:
Interconnection Facility is the dedicated transport facility used to connect the two Parties’ networks.  For purposes of this Agreement the Interconnection Facility is the network facility that connects the POI to Sprint’s Point of Presence in the LATA.  
CenturyTel’s Proposed Language:
2.59 
Interconnection Facility:
Interconnection Facility is the dedicated transport facility used to connect the two Parties’ networks and is wholly within CenturyTel’s network.
1. Sprint’s Position


11.
Sprint points out that we agreed with its position that interconnection benefits the end user customers of both Sprint and CenturyTel by allowing these customers to originate calls and to have those calls ultimately terminated to other customers.  Sprint also points out that we adopted its position and proposed ICA language.
  


12.
In support of its position, Sprint also states that CenturyTel sought clarification on Issue No. 4 in its RRR.  Although the Commission granted CenturyTel’s request for clarification, it did not modify the Initial Decision adopting Sprint’s position and proposed ICA language.
  Sprint also argues that CenturyTel’s proposed language is another attempt by CenturyTel to limit its responsibility for interconnection costs, which would be contrary to the Commission ruling that the parties share the cost of the interconnection facility.  In summary, Sprint urges the Commission to accept its language for this section as being in compliance with the Initial and Final Decisions. 

2. CenturyTel’s Position


13.
CenturyTel argues that Sprint’s proposed language in § 2.59 in Article II should be rejected.  CenturyTel states that Sprint’s language seeks to reinsert the concept that the shared facility is between the Point of Interconnection (POI) and Sprint’s Point of Presence (POP).
  The record before the Commission indicated that the POP is not within CenturyTel’s service area, therefore imposing a facility arrangement cost sharing that is superior to one that CenturyTel provides to itself.  In the Initial Decision, the Commission found that Sprint’s “single POI per LATA” concept would impose upon CenturyTel a “superior” interconnection obligation prohibited by IUB I
 and IUB II.
 The Commission rejected Sprint’s contentions regarding Issue No. 3 and adopted CenturyTel’s position in its entirety. CenturyTel now argues that adopting Sprint’s proposed language would be contrary to the requirements of 47 U.S.C. § 251(c)(2)(C),
 IUB I and IUB II,  the Initial Decision, and the clarification request granted to CenturyTel in the Final Decision. 
3. Findings and Conclusions


15.
In our Initial Decision, Article II, § 2.59 was addressed within Issue No. 4.  In paragraph 68 of the Initial Decision we adopted Sprint’s position and proposed ICA language.  We did not modify the Initial Decision on this issue.  The language proposed by Sprint has not changed during the course of this proceeding.  We find that Sprint’s proposed ICA language on Article II, § 2.59 conforms to our decisions and will be adopted.  

B. Disputed Provision Article IV, § 2.2.2
Sprint’s Proposed Language:
2.2.2 
Point of Interconnection (POIs):
A point of Interconnection (POI) is a point in the network where the Parties deliver Local Traffic to each other. Requirements for a Local POI are set forth in Section 3.3.2 of this Article.  The Parties will mutually determine the number of POIs that are necessary.  In some cases, multiple POI(s) may be necessary to provide the best technical implementation of Interconnection requirements to each End Office within a CenturyTel company’s service area.  Emphasis added.
CenturyTel’s Proposed Language:
2.2.2 
Point of Interconnection (POIs):
A point of Interconnection (POI) is a point in the network where the Parties deliver Local Traffic to each other and serves as a demarcation point between the facilities that each Party is responsible to provide.  Requirements for a Local POI are set forth in Section 3.3.2 of this Article.  In some cases, multiple POI(s) may be necessary to provide the best technical implementation of Interconnection requirements to each End Office within a CenturyTel company’s service area.  Italics added.
1. Sprint’s Position


16.
Sprint states that there are two items at issue in § 2.2.2.  Sprint’s proposed language deletes CenturyTel’s proposed language regarding each party’s responsibility for the facilities on its side of the POI.  Sprint’s concern is that CenturyTel’s proposed language creates an ambiguity with the Initial Decision on Issue No. 4, requiring the parties to share the cost of the interconnection facility.  

17.
Sprint argues that retaining the italicized language proposed by CenturyTel would conflict with the Commission decision that the parties share the cost of the interconnection facility.  The interconnection facility will generally be on Sprint’s side of the POI since the POI will be on CenturyTel’s network.  As stated above under § 2.59 in the Initial Decision, the Commission adopted Sprint’s position regarding shared interconnection costs.  Sprint argues that the deletion of the italicized language is consistent with Sprint’s position adopted by the Commission.

18.
The second sentence at issue in § 2.2.2 is a sentence which Sprint argues is necessary to reflect the Final Decision.  Sprint added: “The Parties will mutually determine the number of POIs that are necessary.”  In the Final Decision, the Commission twice stated that the parties would determine the number of POIs that are necessary.
  Under CenturyTel’s language that was adopted by the Commission in the Initial Decision, there are strict terms that would otherwise require the establishment of additional POIs in certain circumstances.  Those terms are based strictly on traffic volumes (i.e., when traffic reaches a DS1 level of traffic) and are not based on specific operational concerns or technical issues.  Sprint argues that by adding language that reflects the Commission’s statement from the Final Decision, the parties will have flexibility to review the specific circumstances when determining if additional POIs are necessary.

2. CenturyTel’s Position


19.
CenturyTel argues that § 2.2.2 of Article IV was addressed in Issue No. 3 and was resolved in favor of CenturyTel.  The parties were directed to use CenturyTel’s proposed language in paragraph 57 of the Initial Decision.  It is CenturyTel’s position that its conforming ICA does so and should be approved.  CenturyTel also argues that Sprint’s arguments for a contrary interpretation of the Commission decisions should be rejected.


20.
With respect to § 2.2.2, CenturyTel argues that Sprint’s concern that the language could raise financial ambiguity should be rejected.  CenturyTel points out that we directed the parties to include CenturyTel’s proposed language for § 2.2.2 in resolving Issue No. 3; no financial issues were raised requiring that decision to be altered.  CenturyTel argues that while we left it to the parties to determine how many POIs are necessary,
 the concept 

of the parties determining the POIs is captured in § 2.2.3.
  In summary, CenturyTel argues that the Sprint language is superfluous and unnecessary.  CenturyTel urges the Commission to reject Sprint’s language.

3. Findings and Conclusions  
21.
In the Initial Decision, Article IV, § 2.2.2 was addressed within Issue No. 3.  In paragraph 57 of the Initial Decision, we found that CenturyTel’s proposal for resolving Issue No. 3 properly and adequately addresses the fact of an ever-evolving network and changing levels of traffic.  We also found that adoption of CenturyTel’s proposal protects the end users of both parties from service degradation as the record reflects could occur.  CenturyTel’s proposed language for the establishment of both POIs and fiber meet point arrangements was adopted.


22.
In resolving Sprint’s RRR on Issue No. 3, we agreed with CenturyTel that Sprint’s POI concept may not be applicable given the architecture of CenturyTel’s network.
  We therefore left it to the parties to determine how many POIs are necessary.  We clarified that a POI, as defined by the parties, is not applicable in an indirect interconnection arrangement.  We also found that we could not legally bind a third-party tandem provider who is not a party in this docket.  Other than these two clarifications we did not change our determination in the Initial Decision.  Therefore, we will find CenturyTel’s language on Article IV, § 2.2.2 conforms to the intent of our decisions in this docket and will be adopted.  The additional language proposed by Sprint is not necessary.  The issue of selection of POIs is covered in § 2.2.3.

C. Disputed Provision Article IV, § 2.2.4
Sprint’s Proposed Language:
2.2.4 
Each Party is responsible for the facilities to its side of the POI(s) and may utilize any method of Interconnection described in this Section 2.  Each Party is responsible for the appropriate sizing, operation, and maintenance of the transport facility to the POI(s). 
CenturyTel’s Proposed Language:
2.2.4 
Each Party is responsible for the facilities to its side of the POI(s) and may utilize any method of Interconnection described in this Section 2.  Each Party is responsible for the appropriate sizing, and operation, maintenance and cost of the transport facility to the POI(s). 
1. Sprint’s Position


23.
Sprint has proposed deleting language in § 2.2.4 for the same reasons that Sprint proposed deleting language in § 2.2.2 and incorporates those arguments here.  As argued by Sprint, the language proposed by CenturyTel conflicts with the Commission’s decision on Issue No. 4 for shared cost of the interconnection facility.

2. CenturyTel’s Position


24.
CenturyTel claims that Sprint’s concern in § 2.2.4 relates to including the term “cost” in that section.  CenturyTel argues that it included this term in its proposed language on § 2.2.4 and the Commission adopted this language.
  CenturyTel claims that Sprint’s position cannot be reconciled with the Commission decision and should be rejected.
3. Findings and Conclusions  

25.
In the Initial Decision, Article IV, § 2.2.4 was addressed within Issue No. 3.  As discussed above, we adopted CenturyTel’s proposed language for resolving Issue No. 3.  Based on this finding we also ruled above in favor of CenturyTel’s language concerning Article IV, § 2.2.2.  In the case of Article IV, § 2.2.4, the same findings apply.  

26.
We further find that the language proposed by CenturyTel for § 2.2.4 has not changed during the course of this proceeding or after the issuance of Commission orders.  Therefore, we will find CenturyTel’s language on Article IV, § 2.2.4 conforms to our decisions in this docket and will be adopted.
D. Disputed Provision Article IV, § 3.2.2:
Sprint’s Proposed Language:
3.2.2. The Parties agree that two-way trunk groups for Local, IntraLATA and InterLATA traffic shall be established between a Sprint switch and a CenturyTel tandem switch or End Office switch pursuant to the terms of this Article.  Trunks will utilize Signaling System 7 (SS7) or multi-frequency (MF) signaling protocol, with SS7 signaling being used whenever possible.  Two-way trunking for Local Traffic will be jointly provisioned and maintained.  For administrative consistency Sprint will have control for the purpose of issuing Access Service Requests (ASRs) on two-way groups.  Either Party will also use ASRs to request changes in trunking.  Both Parties reserve the right to issue ASRs, if so required, in the normal course of business.
CenturyTel’s Proposed Language:
3.2.2. The Parties agree that two-way trunk groups for Local, IntraLATA and InterLATA traffic shall be established between a Sprint switch and a CenturyTel tandem switch or End Office switch pursuant to the terms of this Article.  Trunks will utilize Signaling System 7 (SS7) or multi-frequency (MF) signaling protocol, with SS7 signaling being used whenever possible.  Two-way trunking for Local Traffic will be jointly provisioned and maintained, with each Party being responsible for costs on its side of the POI.  The costs associated with transporting Information Access Traffic and/or ISP-Bound Traffic to Sprint shall be the sole responsibility of Sprint.  For administrative consistency Sprint will have control for the purpose of issuing Access Service Requests (ASRs) on two-way groups.  Either Party will also use ASRs to request changes in trunking.  Both Parties reserve the right to issue ASRs, if so required, in the normal course of business.
1. Sprint’s Position


27.
Sprint offers the same arguments for its proposed language on this section as it did against CenturyTel’s proposed language in §§ 2.2.4 and 2.2.2.  Sprint argues that the language proposed by CenturyTel conflicts with our decision on Issue No. 4 for shared cost of the interconnection facility.  
2. CenturyTel’s Position


28.
CenturyTel argues that Sprint’s proposed deletion in § 3.2.2 should be rejected.
  CenturyTel claims that this language is necessary to ensure consistency with the clarification of Issue No. 4 that the Commission granted to CenturyTel in the Final Decision.
  
3. Findings and Conclusions  


29.
In the Initial Decision, Article IV, § 3.2.2 was addressed within Issue No. 3.  As discussed above we adopted CenturyTel’s language for §§ 2.2.2 and 2.2.4 based on our ruling regarding Issue No. 3.  We find the same findings of fact exist for § 3.2.2.  We further find that CenturyTel’s language on Article IV, § 3.2.2 conforms to our decisions in this docket and will be adopted.
E. Disputed Provision Article IV, § 3.2.5.1:
Sprint’s Proposed Language:
3.2.5.1
Compensation for Interconnection Facilities is separate and distinct from any transport and termination per minute of use charges or an otherwise agreed upon Bill and Keep arrangement.  To the extent that one Party provides a two-way Interconnection Facility, regardless of who the underlying carrier is, it may charge the other Party for its proportionate share of the recurring charges for Interconnection Facilities based on the other Party’s percentage of the total sent traffic.
CenturyTel’s Proposed Language:
3.2.5.1
Compensation for Interconnection Facilities is separate and distinct from any transport and termination per minute of use charges or an otherwise agreed upon Bill and Keep arrangement.  To the extent that CenturyTel provides the two-way Interconnection Facility in its entirety, it may charge sprint for its proportionate share of the recurring charges for Interconnection Facilities based on the other Party’s percentage of the total sent traffic.  To the extent that the Parties mutually agree to a non-CenturyTel Interconnection Facility, the Parties will incur a proportionate share of the recurring charges for Interconnection Facilities based on each Party’s percentage of the total sent Traffic.
1. Sprint’s Position


30.
Sprint represents that we adopted its position in both the Initial Decision and the Final Decision.  Sprint argues that CenturyTel is now proposing language for the first time that modifies the language adopted by the Commission.
  Sprint argues that CenturyTel’s proposed language would limit sharing to instances when CenturyTel provides the interconnection facility or when CenturyTel agrees to use a two-way facility provided by a third-party.  Sprint concludes that the language previously adopted by the Commission should be included in the ICA and the language proposed by CenturyTel should be rejected.

2. CenturyTel’s Position


31.
CenturyTel argues that its proposed language for § 3.2.5.1 is consistent with the Commission’s clarification in the Final Decision.  CenturyTel claims that its proposed language clarifies the parties’ obligations should a non-CenturyTel interconnection facility be used for direct interconnection purposes through the use of conceptually parallel language where the facility is provided by CenturyTel.  CenturyTel submits that this clarification will limit the disagreements between the parties should a third party be asked to provide the shared facility addressed in Issue No. 4.  
3. Findings and Conclusions  

32.
In the Initial Decision, Article IV, § 3.2.5.1 was addressed within Issue No. 4.  In paragraph 68 of the Initial Decision, we agreed with Sprint and adopted its proposed ICA language.  We find that the language proposed by Sprint has not changed during the course of this proceeding or after the issuance of Commission orders.  We find that Sprint’s proposed language on Article IV, § 3.2.5.1 conforms to our decisions and will be adopted.

F. Disputed Provision Article IV, § 3.3.2.1:
Sprint’s Proposed Language:
3.3.2.1
Unless the parties mutually agree otherwise, a Direct Network Connection and a Local POI shall be established upon occurrence of any of the triggers set forth in Section 3.3.2.4 of this Article.  In some cases, multiple POI(s) will be necessary to provide the best technical implementation of Interconnection requirements to each End Office within a CenturyTel’s service area.  The Parties will mutually determine the number of POIs that are necessary.  
CenturyTel’s Proposed Language:
3.3.2.1
Unless the parties mutually agree otherwise, a Direct Network Connection and a Local POI shall be established upon occurrence of any of the triggers set forth in Section 3.3.2.4 of this Article.  In some cases, multiple POI(s) will be necessary to provide the best technical implementation of Interconnection requirements to each End Office within a CenturyTel’s service area
1. Sprint’s Position


33.
Sprint represents that it added the italicized sentence to reflect the Final Decision.  In the Final Decision, we stated twice that the parties would determine the number of POIs that are necessary.
  Sprint states that under the language adopted by the Commission in the Initial Decision, there are strict terms that would require the establishment of additional POIs in certain circumstances.  Those terms are based strictly on traffic volumes (i.e., when traffic reaches a DS1 level of traffic) and are not based on specific operational concerns or technical issues.  Sprint argues that by adding the language from the Final Decision, the parties will have flexibility to review the specific circumstances when determining if additional POIs are necessary.  

2. CenturyTel’s Position


34.
CenturyTel argues that the language inserted by Sprint in § 3.3.2.1 is not necessary.  CenturyTel states that § 2.2.3 already defines the criteria for the establishment of the POIs approved by the Commission.  CenturyTel claims that Sprint’s proposed language is superfluous and should be rejected.
3. Findings and Conclusions


35.
In the Initial Decision, Article IV, § 3.3.2.1 was addressed within Issue No. 3.  As discussed above we adopted CenturyTel’s language for §§ 2.2.2, 2.2.4, and 3.2.2 based on our ruling regarding Issue No. 3. We find the same findings of fact exist for § 3.2.2.  We further find that CenturyTel’s language on Article IV, § 3.3.2.1 conforms to the decisions in this docket and will be adopted.
III. ORDER

A. The Commission Orders That:

1. The disputed issues in the Interconnection Agreement (ICA) between Sprint Communications Company L.P. (Sprint) and CenturyTel of Eagle, Inc. (CenturyTel) are resolved as discussed above.
2. Within ten days of the effective date of this Order, Sprint and CenturyTel shall submit a completed and signed proposed ICA for approval or rejection by the Commission, pursuant to 47 U.S.C. § 252(e). 
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 4, 2009.
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� CenturyTel has included two attachments to this filing.  Attachment A is a “discussion” version of the agreement that reflects the areas of remaining dispute between the Parties.  Attachment B is a “clean” version of the document that reflects incorporation of CenturyTel’s proposed revisions and has been signed by CenturyTel.  The document included as Attachment B is ready for Sprint’s signature.


� See Initial Decision, at ¶¶65, 68.


� See Final Decision, at ¶¶ 1, 41.


� This proposed insert from Sprint states: “For purposes of this Agreement the Interconnection Facility is the network facility that connects the POI to Sprint’s Point of Presence in the LATA.”


� Iowa Utils. Bd. v. Federal Communications Commission, 120 F.3d 753, 813 (8th Cir. 1997) (IUB I).


� Iowa Utils. Bd. v. Federal Communications Commission, 219 F.3d, 744, 758 (8th Cir. 2000) (IUB II).


	� Section 47 U.S.C. § 251(c)(2)(C) states that “[t]he duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network – … that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection. . . .”


� See Final Decision, at ¶¶ 11, 41.


� See Id., at ¶11.


� As indicated in Attachments A and B, the language of § 2.2.3 begins with the statement: “The Parties agree to meet as often as necessary to negotiate the selection of new POIs.”  Article IV, § 2.2.3.  The section then defines the criteria that are to be considered for the establishment of the POIs that the Commission approved.  See Initial Decision, at ¶17 (Statement of Issue 3 and corresponding sections in dispute).


� See Final Decision, at ¶11.  


� Id., at ¶41.


� See Initial Decision, at ¶57; See also Joint Issues Matrix, 11 (CenturyTel’s proposed language for § 2.2.4).


� CenturyTel’s proposed insert (in bold) for § 3.2.2 states: “Two-way trunking for Local Traffic will be jointly provisioned and maintained, with each Party being responsible for costs on its side of the POI. The costs associated with transporting Information Access Traffic and/or ISP-Bound Traffic to Sprint shall be the sole responsibility of Sprint.”


� Final Decision, at ¶¶ 1, 39-41.


� See CenturyTel Disputed Point List (DPL) filed with its Response May 5, 2008, and the Joint DPL filed July 25, 2008.


� Final Decision, at ¶¶ 11, 41.
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