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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R08-1246 (Recommended Decision) filed by Culp Family Partners, Ltd., and Dr. Raymond M. Culp (collectively Complainants) on December 19, 2008.  Public Service Company of Colorado (Public Service) did not file a response to the Complainants’ exceptions.  Now, being fully advised in the matter and consistent with the discussion below, we deny the Complainants’ exceptions.


B.
Background


2.
The findings of fact and law made by the Administrative Law Judge (ALJ) in the Recommended Decision are detailed and comprehensive.  We only briefly touch on the highlights of these findings here.  


3.
This docket is a formal complaint filed by the Complainants against Public Service.  The Complainants allege that Public Service breached the Gas Distribution Facilities Extension Agreement (Agreement) that the parties entered into on March 7, 2007. The Complainants seek a refund of a portion of the advance construction payment they believe is owed to them as well as attorneys fees.  

4.
By way of background, the Complainants are commercial customers who requested natural gas service from Public Service at their airplane hangar located at the Del Norte Municipal and County Airport in Del Norte, Colorado.  This request required an extension of Public Service’s natural gas distribution system because at the time of the request the distribution system ended short of the hangar.  


5.
Public Service and Dr. Culp
 signed the Agreement, which stated that the natural gas service requested by Complainants required the construction of a distribution main extension and an advance construction payment of $4,606.
  The Agreement also stated that its application and interpretation shall be in accordance with Public Service’s policies and tariffs on file with 

the Commission and that these policies and tariffs were part of the Agreement and binding on the parties.  The Agreement also stated that:

[The] Construction Payment may be refundable to Applicant [i.e. the Complainants] in part or in its entirety during a ten (10) year period commencing with the Extension Completion Date. Any possible refunds will be made in accordance with the terms and conditions of the Company's Service Lateral Connection and Distribution Main Extension Policy. This policy is on file with the Public Utilities Commission of the State of Colorado and is available for inspection. In no event will any combination of refunds or pass on payments exceed the Construction Payment nor will any refunds or pass on payments be made after ten (10) years from the Extension Completion Date, as determined from the Company's records.
  Emphasis added.


6.
To serve the Complainants, Public Service constructed a natural gas main extension which began with a connection to Public Service’s distribution system to the east and south of the Complainants’ hangar and ended just to the east of the hangar.  Public Service also constructed a service lateral which connected that gas main extension with the hangar.  


7.
Subsequently, five other commercial customers requested natural gas service from Public Service at their airplane hangars located on Foxtrot Drive at the Del Norte Municipal and County Airport.  To serve these new customers, Public Service constructed a natural gas main extension (Foxtrot gas main extension) which connected to the Complainants’ gas main extension.  The Foxtrot gas main extension, as constructed, could not receive natural gas were it not for its connection to the pre-existing Complainants’ gas main extension.  Each of the new customers has a service lateral that connects to the Foxtrot gas main extension; none have a service lateral that connects to the Complainants’ gas main extension.

8.
Dr. Culp, on behalf of Complainants, then requested a refund for a portion of the advance construction payment that the Complainants paid.  Public Service denied that request, 

explaining that because the five new customers connected directly to the new gas main extension and not the Complainants’ gas main extension, the Complainants were not entitled to a refund of a portion of the advance construction payment.  Public Service claimed, pursuant to its Main Extension Policy, that would have been the case only if the new customers connected directly to the Complainants’ gas main extension.  

9.
Dr. Culp and Public Service did not resolve their dispute and a formal complaint was filed.  The hearing in this matter was held on October 10, 2008, in front of ALJ Mana L. Jennings-Fader.  

10.
The ALJ mailed the Recommended Decision on December 11, 2008.  The ALJ referred to Public Service’s Main Extension Policy, which was incorporated into the Agreement by reference.  This tariffed policy contains two provisions that govern the refund of an advance construction payment, each of which addresses a different circumstance.  The first provision states:  
 
For each additional Permanent Service customer connected directly to a gas Distribution Main Extension upon which there is unfunded Construction Payment remaining, Company will recalculate the extension considering the costs of any additional facilities and considering the Construction Allowance provided by such additional customer or customers, as well as appropriate sharing of Construction Payment requirements among all customers to be served by the gas Distribution Main Extension. Emphasis in the Recommended Decision.

The second provision states:  


In the case of a subsequent extension made from an extension on which there are remaining unrefunded customer Construction Payments and where the initial calculated Construction Allowance from customers on said subsequent extension would exceed the construction costs for such extension, the excess Construction Allowance will be credited to the extension on which there is remaining unrefunded customer Construction Payments and [will] become a part of the annual refunds made thereon.  Emphasis in the Recommended Decision.

11.
The ALJ found that the first provision did not apply because it was undisputed that none of the new customers was served by a service lateral connecting to the Complainants’ gas main extension.  The second provision, which stated that if a gas main extension paid for by a customer is extended by construction of a subsequent gas main extension paid for by subsequent customers, the customer that paid for the first gas main extension is entitled only to a much smaller construction allowance refund, did apply.  The ALJ found that there was no ambiguity in the Agreement and that Public Service complied with the Agreement because it refunded the $970 construction allowance refund amount to the Complainants. The ALJ found that the Complainants were not entitled to five-sixths of the construction payment and concluded that the complaint should be denied and dismissed with prejudice.  


C.
Legal Analysis

12.
We now address each of the arguments contained in the exceptions.  First, the Complainants argue that the ALJ did not comply with § 40-6-109(2), C.R.S., because she did not issue the Recommended Decision 30 days after the conclusion of the hearing.  However, § 40-6-109(2), C.R.S., only requires an ALJ to issue a recommended decision “promptly” following a hearing.  There is no 30-day requirement either in § 40-6-109(2), C.R.S., or in the Commission’s Rules of Practice of Procedure.  We therefore deny the exceptions on this ground.  


13.
Second, the Complainants argue that the ALJ did not comply with § 40-6-109(2), C.R.S., because she did not serve copies of the record and exhibits upon the parties, only the Recommended Decision itself.  Section 40-6-109(2), C.R.S., however, requires an ALJ to serve only a recommended decision on the parties.  This makes sense because the parties are already served with copies of all pleadings and exhibits before and during the hearing.  We therefore deny the exceptions on this ground.  


14.
Third, the Complainants appear to argue that the ALJ should not have struck their response to Public Service’s answer.  However, Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, does not permit a response to an answer to a complaint.  The Complainants are correct in that some informality in the hearings before the Commission is permitted.  However, it is within an ALJ’s discretion to waive or not to waive a particular rule.  We therefore deny the exceptions on this ground.


15.
Fourth, the Complainants point out that the ALJ noted there was an inconsistency between the Agreement and the Main Extension Policy with respect to the definition of Extension Completion Date. The ALJ advised Public Service to review this inconsistency, but also noted that it was not material to resolution of this case.  The Complainants imply that the existence of this inconsistency means that the entire Agreement and/or policies and tariffs incorporated by reference are also ambiguous.  However, one alleged ambiguity has nothing to do with another  because the terms of a contract are presumed to be severable from each another.  We therefore deny the exceptions on this ground.  


16.
The Complainants finally argue that the ALJ failed to give sufficient weight to the “adhesion contract”
 and the “ambiguity” aspects of their complaint.  They claim that it is unfair that the new customers can avoid paying their share.  In the Recommended Decision, the ALJ carefully considered the ambiguity claim and found that the Agreement and the tariffed policies incorporated by reference were not ambiguous: the two provisions applied to two different circumstances.  The ALJ found that Public Service must apply its tariffs as written because they are legally binding.  AviComm, Inc. v. Pub. Utils. Comm’n, 955 P.2d 1023, 1031 (Colo. 1998).  The ALJ also addressed the argument that the Agreement was an adhesion contract and found that it was not, since Public Service was not the author or the drafter of the relevant tariff provisions.  See Decision No. C03-0867, citing U.S. West Communications, Inc. v. City of Longmont, 924 P.2d 1071, 1079 (Colo. App. 1995) and Redfern v. U.S. West Communications, Inc., 38 P.3d 566 (Colo. App. 2000).  We agree with these legal conclusions and therefore deny the exceptions on this ground as well.  

II. ORDER

A. The Commission Orders That:

1. The exceptions filed on December 19, 2008 by Culp Family Partners, Ltd., and Dr. Raymond M. Culp to Recommended Decision No. R08-1246 are denied, consistent with the discussion above.

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
January 14, 2009.
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� The ALJ found that Dr. Culp met the requirements to represent the Complainants pro se.  Recommended Decision No. R08-0985-I, mailed September 18, 2008.  


	� Public Service did not ask the Complainants to pay for any portion of the existing natural gas distribution system with which the Complainants' gas main extension would connect.  


� See Hearing Exhibit No. 1.


� Black’s Law Dictionary defines an adhesion contract as a contract that is so imbalanced in favor of one party over the other that there is a strong implication it was not freely bargained.  The courts construe an adhesion contract strictly against the party that drafted the contract.  
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