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I. BY THE COMMISSION

A. Statement

1. Pursuant to Decision No. C08-0929, the “Phase I Decision,” Public Service Company of Colorado (Public Service) filed compliance documents on November 10, 2008 and December 1, 2008.  Staff of the Commission (Staff), the Colorado Independent Energy Association (CIEA), Interwest Energy Alliance (Interwest), and Leslie Glustrom filed comments to these compliance documents and Public Service filed reply comments.  

2. On December 9, 2008, Leslie Glustrom filed a motion which included a request for discovery procedures and additional hearings, or alternately deeming the documents filed but not formally approved.

3. As discussed in detail below, we accept the compliance documents to be used for Phase II of this docket, we approve specific terms, and we deny the motion for discovery and additional hearings.

B. Background

4. Pursuant to the Phase I Decision, on November 10, 2008, Public Service filed a draft Request for Proposals (RFP) for Semi-Dispatchable Renewable Capacity Resources, and the draft model Purchase Power Agreement (PPA) for such resources.  On December 1, 2008, Public Service filed a draft 2009 RFP and PPA for Wind Resources, a 20 Percent Wind Integration Study, a Reserve Margin Study, and an Updated Load Forecast.  We refer to these November 10, 2008 and December 1, 2008 filings as “Compliance Documents.”  

5. In its Updated Load Forecast, Public Service states that it revised the forecast originally proposed in its application to comply with the Commission directives in the Phase I Decision.  The other Compliance Documents were not simply compliance revisions to documents that were filed in Phase I.  Rather, many of the remaining documents are “new” documents that were not subject to the normal Phase I application, testimony, and hearing review process.  In Decision No. C08-1153 we established procedures to allow parties to comment on the Compliance Documents, and to allow Public Service to reply to these comments.  We intended that any necessary changes be implemented before Public Service issues its RFPs on January 9, 2009.  The purpose of the comment procedure was to: 1) receive input as to whether the Compliance Documents are indeed in compliance with the directives in the Phase I Decision; 2) allow parties to comment on the documents that were not vetted in Phase I; and 3) provide input to the Commission to determine whether the Compliance Documents are in order so that the RFPs and model contracts can be issued on January 9, 2009 to solicit bids for resources.  While we attempted to establish all bid evaluation terms and conditions in Phase I, the changes in Public Service’s proposal in Phase I, as well as other delays in completing studies and background documents, require this alternate procedure to complete these necessary details. 

6. Below we address significant issues raised in the comments.  We note that the parties in this docket raise detailed and numerous issues regarding the Compliance Documents.  While we considered all comments in the overall evaluation of the documents, we provide a discussion for only specific topics.  If not addressed directly in this decision, all requests for modification of the Compliance Documents are denied.

C. Capital Lease, FIN 46 Compliance

7. CIEA provided comments on the draft RFP and draft PPA for wind resources related to capital leases and consolidation issues.  CIEA states these provisions of the Compliance Documents are not in agreement with the Commission's orders in this docket regarding capital lease and FASB Interpretation No. 46R (FIN 46) accounting issues.  

8. CIEA argues that Section 2.9 of Public Service’s draft RFP and Section 6.3 of the draft PPA do not comply because the language provides Public Service with "the right to terminate" the contract if potential capital lease and FIN 46 consolidation issues are not confirmed to its satisfaction, leaving final disposition of the issue entirely in Public Service's hands.  The express language of Paragraph 160 in the Phase I Decision reserves for the Commission the role of resolving any disagreement over such accounting issues. While Paragraph 160 makes optional the inclusion of PPA language that the parties should endeavor to resolve these issues among themselves, it specifies that the Commission, not Public Service, is the ultimate arbiter and expressly states that "Public Service or the bidder may bring the disagreement before the Commission." 

9. Additionally, CIEA asserts Section 2.9 of Public Service’s draft RFP and Section 6.3 of the draft PPA grants Public Service the right to terminate a PPA "at any time within 90 days following the date of the PPA."  This provision contravenes Paragraph 161 of the Phase I Decision, which prohibits subjecting "the IPP to continued liability for FIN 46 or Capital Lease issues after the contract is executed.”   

10. CIEA requests that the Commission strike or otherwise disallow Section 2.9 of the draft RFP and Section 6.3 of the draft PPA.  If the provisions as written by Public Service are allowed to take effect, PPA financing will become virtually impossible due to the prospect of Public Service having a unilateral right to terminate a PPA even after it is executed. 

11. In its reply comments, Public Service states that, without agreeing at all to the characterizations that CIEA has given this portion of the Commission’s decision, it will agree to delete Section 6.3 from the Wind PPA (and similar language in other PPAs) and to delete the last sentence of the second bullet in Section 2.9 of the Wind RFP (and similar language in other RFPs).

12. We accept the revisions proposed by Public Service to modify Section 2.9 of the RFPs and delete Section 6.3 of the PPAs.

D. Changes to Model PPAs

13. In their comments, Staff and CIEA request that the Commission make it clear that bidders may request changes to the model PPAs.  Further, Staff asserts that bidders should not be disadvantaged if, in negotiations, they propose to remove or change terms in the model PPA.  Staff raises several areas where bidder changes to the semi-dispatchable RFP and PPA may be appropriate, as Public Service never has contracted for such resources.  For example, Staff raises concerns about the applicability of liquidated damages when payment is not made through demand rates.  Staff suggests that more work may be necessary to develop proper performance penalties and differences between sunshine patterns and summer peak loads.  In its response, Public Service recommends payment be based on energy delivery, and responds to energy timing and other concerns.  Public Service opposes contract changes, arguing that bids will not be comparable under differing contract terms.

14. In the Phase I Decision we established a procedure to prevent any bids from being discarded due to proposed contract changes, since the model contracts were not fully vetted in Phase I.  We reaffirm this finding and direct Public Service to be flexible in allowing such changes.

15. With respect to any disadvantages in negotiations created by contract modifications, we find that contract changes may indeed place a bidder in a disadvantaged position, depending upon the change requested.  For example, if a bidder proposes to remove a term that protects ratepayer interests, then other bids that retain this term will maintain an advantage over a bid with the term removed.  On the other hand, the semi-dispatchable RFP has not before been used, and we agree that bidders may be able to propose alternatives that improve the contracting process.  This is complicated by the fact that Public Service will be a bid evaluator and a potential competitor.  Therefore, we direct Public Service to be flexible with respect to contract changes, and we direct the Independent Evaluator (IE) to verify that all related negotiations are carried out in a fair and reasonable manner.

E. Updated Load Forecast

16. Decision No. C08-0929 required that Public Service file an updated load forecast for use in the Phase II stage of this resource planning docket.  On December 1, 2008, Public Service filed its “Technical Appendix – Section 2.7 Electric Energy and Demand Forecast” (2008 Forecast).  

17. During the hearings in this docket, Public Service announced that it intended to update its load forecasts to take into account more timely economic and demographic forecasts.  It also asserted that it would take into account certain issues raised by Staff and other parties with respect to Public Service’s forecast methodology.  Based on Public Service’s filings and the testimony provided by other parties, we generally approved Public Service’s forecast methodology in the Phase I Decision.  We pointed out that using more up-to-date economic forecasts and actual load and sales data would be prudent.  We also noted that using a higher forecasted price of electricity is appropriate.

18. This updated forecast provides new peak load and sales forecasts for a “Base Case” and a “High DSM Case”.  The Base Case reflects 100 percent of the demand side management (DSM) goals ordered by this Commission in Decision No. C08-0560 in Docket No. 07A-420E, and the High DSM Case includes 130 percent of those goals.  The 2008 Forecast is driven by economic and demographic forecasts prepared by the Center for Business and Economic Forecasting in August 2008.  The granularity of the 2008 Forecast is similar to the original forecast submitted in this docket.

19. The 2008 Forecast for the ongoing growth of peak load and energy sales is lower than the original forecast.  Growth in peak load is approximately 50 percent lower for the period 2006 through 2016.  Furthermore, long term growth rates are reduced as well.  This is to be expected as the economic and demographic forecasts are significantly lower than those used in the 2007 Forecast.  Also, the higher forecasted price of electricity serves to reduce demand in both the short and long term.  However, because the 2008 Forecast is based on a recent actual peak load that is higher than was predicted in the original forecast, the 2008 Forecast shows an increase in peak requirement for the earlier years when compared with the original forecast.

20. Staff provided comments in response to the updated 2008 Forecast.  Specifically, Staff responds to the forecasts, and provides critiques of the forecast methodology.  Staff also offers three options for the Commission to consider in response to the updated filing by Public Service.

21. Staff has reviewed the forecast and met with Public Service to discuss the forecast and the methodology used to arrive at the forecasted loads.  At this time, Staff takes no position on the forecasts, pointing to the short time period allowed to review the filing and the fact that Public Service has addressed some, but not all, of the concerns raised by Staff during the review of the 2007 forecasts and methodologies.  Staff states that Public Service has likely met the requirements of the Commission with its filing of the new forecast, and that the Commission must approve a forecast so that Phase II of this docket can proceed.

22. Staff voices concerns that, even with the updated economic forecasts used by Public Service in the 2008 Forecast, the new load forecasts do not include the recent significant downturn in the economy that occurred after those forecasts were developed.  Staff notes that Western Slope oil and gas extraction activity is falling off, that Colorado unemployment claims are rising sharply, and that other symptoms of a weakening economy are growing.

23. With respect to the modeling methodology used by Public Service, Staff reiterates a number of concerns raised previously in this docket.  Staff takes issue with several aspects of the Public Service methodology, such as the structure of the regression models used to forecast load, the choice of explanatory variables in these models, and the use of statewide data to explain load growth in Public Service’s territory as opposed to data that matches up with Public Service’s footprint in the state.  

24. Three options are proposed by Staff for the Commission to consider in responding to the 2008 Forecast filed by Public Service.  The first option would establish an investigatory docket on Public Service’s forecasting methodology.  This option would bring together Staff, Public Service, and other stakeholders and relevant parties to review modeling methodologies, hold workshops, and could provide a better forecasting template for use in future resource plan filings.

25. The second option proposed by Staff is to require Public Service to file its next forecast 90 days prior to the interim resource plan due to be filed on March 31, 2010.  A new docket would be opened to review the forecasting methodologies and details of that new forecast.  Finally, Staff proposes that a third option would be to wait until the interim filing to review any new forecasts and methodology.  Public Service, in its reply comments, objects to reviewing the forecasts and methodology outside of the resource planning docket, and therefore recommends that we accept Staff’s third option.

F. Revised Forecast - Discussion and Findings

26. We accept the 2008 Forecast filed by Public Service and approve its use in the Phase II portion of this docket.  The new forecast reflects more current economic trends and contains the higher forecasted price of electricity compared to the forecast it replaces.  We acknowledge that economic conditions have worsened since the vintage of the economic and demographic forecasts used in this forecast, but we recognize that we cannot delay the work required in Phase II of this proceeding to revise the forecasts yet again.

27. Recognizing that these are uncertain economic times, we encourage Public Service to continue to update its forecasts to reflect the most recent actual load data and new economic and demographic forecasts.  We choose not to adopt either of the first two options offered by Staff with respect to establishing separate dockets for forecast reviews.  As we stated in Decision No. C08-0929, the interim resource plan filing is an appropriate venue to review an updated load forecast.  We require that Public Service provide an updated load forecast to be included in its March 31, 2010 filing.  We note that Public Service is not opposed to providing a new forecast to Staff once it is completed, and we direct it to do so.

G. Wind Integration
28. Staff provides a thorough discussion of the applicability of the wind integration issues relating to the EnerNex addendum and the Wind Integration Final Report.  Staff’s concerns include:

· Study is based on 20 percent penetration, and the proposed 850 MW of wind will exceed this 20 percent level by approximately 550 MW.

· Geographic diversity and other factors should be considered in addition to the recommended $8.56/MWh wind integration costs.

· The EnerNex addendum study is based on a Mean Average Error of forecasting of 15 percent, but current forecasting error levels approach 20 percent.

· Wind integration costs are highly dependent on gas prices, so that the $8.56 integration cost should vary with gas costs.

· “Smoothing” of wind forecasts is not approved by the Commission, and should be removed.

29. Staff suggests that a workshop be held in concert with the Technical Conference set for January 27, 2009.  Staff also recommends that the Commission implement additional reporting requirements related to future Wind Integration Team, and require Public Service to address questions about the Pawnee Station Cycling Cost Analysis either through a filing or at the January 27, 2009 Technical Conference.  Public Service opposes further inquiries.

30. While we agree with many of Staff’s concerns, we find that further study of the wind integration costs is not feasible given the expedited timing of the Phase II proceeding.  Further, we find that a degree of uncertainty will always exist when forecasting such costs.  Instead of initiating further study, we direct Public Service and the IE to provide, as a part of their Phase II reports, an assessment of the impacts of the issues that Staff raises in its comments.  Further, we direct Public Service and the IE to include, as a part of the January 27, 2009 Technical Conference, a description of how the Pawnee Station cycling analysis will be used in resource modeling.  

31. Interwest advocates that the Commission approve wind integration costs of $5.13/MWh, rather than $8.56/MWh.  In its response, Public Service clarifies that $8.56/MWh cost represents a 20 percent integration level, whereas the $5.13/MWh cost represents a 10 to 15 percent penetration level, and recommends using the $8.56/MWh cost level.  

32. While parties raise a number of valid concerns about the wind integration costs, we find that it is appropriate to accept the $8.56/MWh cost for use in the Phase II proceeding, and we direct Public Service to address these issues as a part of its next filing in 2010. 

H. Generic Resource Costs
33. Staff raises concerns about the increased generic resource costs, particularly in light of the recent economic downturn.  Public Service notes that annuity sensitivity runs should provide a sufficient check when comparing unequal plant lives. 

34. We agree with Public Service that the sensitivity runs adequately provide an alternative view of impacts of generic costs imposed on unequal plant lives, and we decline to implement further investigation into this matter.

I. Motion for Discovery and Hearings

35. On December 9, 2008, Leslie Glustrom filed a Motion Requesting an Extension of Time to File Comments and Requesting the Establishment of Discovery and Setting of a Hearing on Compliance Filings Submitted on December 1, 2008 by Public Service Company of Colorado or in the Alternative Asking for the Filings to be Deemed Filed But Not Formally Approved and Requesting a Shortening of Response Times (Motion).
  On December 10, 2008, Public Service responded, recommending that we deny the Motion.  On December 17, 2008, Leslie Glustrom filed comments to the Compliance Documents.  As Public Service observes, these comments are largely in the nature of discovery.  Her comments generally provide examples of questions in support of her request for discovery and hearings.  In its response, Public Service provided answers to many of her questions.

36. While we recognize that many aspects of the Compliance Documents were not fully vetted in the Phase I proceeding, we find that an additional protracted review proceeding would have negative consequences on the resource acquisition process.  The utility and independent bidders need to know how resources will be evaluated in order to put forth bid proposals.  Issuing the RFPs before we review the evaluation criteria would be problematic, as it would present a moving target for developers.  Delaying the issuance of RFPs to allow an adjudicated review of the documents would also come at a cost to consumers, as it would impact the planned timing of the developer staffing resources and it would compress the time available to construct the resources.  We find that the abbreviated comment procedures we established to review the Compliance Documents strikes a reasonable balance in allowing parties input into the process, while minimizing any delay to the overall resource procurement process.  Therefore, we deny the Motion to establish discovery and hearing procedures.  

37. We agree with Staff’s recommendation in its December 5, 2008 comments that the Commission should not approve the Compliance Documents, as we should not affix the weight of an approved filing to the documents that were not fully vetted through the Phase I proceeding.  We agree and therefore, we accept the Compliance Documents, as modified herein, for use in the Phase II proceeding, but we decline to grant full approval of the documents.

II. ORDER

A. The Commission Orders That:

1. The Compliance Documents filed by Public Service Company of Colorado (Public Service) pursuant to the Phase I Decision on November 10, 2008 and December 1, 2008, are accepted for use in the Phase II proceeding as modified herein, consistent with the discussion above.  
2. Public Service shall modify the Requests for Proposals and Model Purchase Power Agreements to comply with the Capital Lease and FASB Interpretation No. 46R requirements, consistent with the discussion above.
3. Public Service and the Independent Evaluator shall provide, as a part of their Phase II reports, an assessment of the impacts of the wind integration cost issues that Commission Staff (Staff) raises in its comments, consistent with the discussion above.  
4. Public Service and the Independent Evaluator shall include, as a part of the January 27, 2009 Technical Conference, a description of how the Pawnee Station cycling analysis will be used in resource modeling.  
5. We accept the $8.56/MWh wind integration cost for use in the Phase II proceeding

6. Public Service shall address the issues raised in Staff’s comments regarding wind integration costs as a part of its next filing in 2010, consistent with the discussion above. 

7. The Motion Requesting an Extension of Time to File Comments and Requesting the Establishment of Discovery and Setting of a Hearing on Compliance Filings Submitted on December 1, 2008 by Public Service Company of Colorado or in the Alternative Asking for the Filings to be Deemed Filed But Not Formally Approved and Requesting a Shortening of Response Times, filed by Leslie Glustrom on December 9, 2008, is denied.
8. All requests for modification of the compliance documents, if not directly addressed above, are denied.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 30, 2008.
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� Phase I Decision, paragraph 219.


� By separate decision we denied Ms. Glustrom’s request to shorten response time and her request for an extension of time to file comments.
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