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I. statement

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by the Regional Transportation District (RTD) on November 13, 2008.

2. The Commission gave notice of the application on November 20, 2008.

3. Timely interventions have been filed in this matter by the Union Pacific Railroad Company (UPPR) and the Burlington Northern Santa Fe Railway Company (BNSF).

4. On December 19, 2008, the Commission deemed the application complete and referred this matter to the undersigned Administrative Law Judge (ALJ) for hearing and for an Initial Commission Decision pursuant to § 40-6-109(6), C.R.S.  See, Decision No. C08-1292.  That Decision directed the ALJ to “handle this matter on an expedited basis with the goal of allowing the Commission to issue its decision in this matter prior to January 31, 2009.”  

5. On December 24, 2008, the ALJ issued an Interim Order Setting Hearing and Establishing Procedures and a Procedural Schedule in this matter.  See, Decision No. R08-1325-I.  Consistent with the Commission’s directive that this case be processed on an expedited basis, that Order, among other things, set this case for hearing on January 7, 2008, and established an accelerated procedural schedule consistent with that setting.

6. On December 23, 2008, BNSF filed a pleading entitled “Exceptions to Decision No. C08-1292 and Motion to Dismiss Application” (BNSF Motion).  On December 29, 2008, UPPR filed a similar pleading (UPPR Motion).

7. On December 24, 2008, the ALJ issued an Order shortening response time to the BNSF Motion to December 29, 2008.  See, Decision No. R08-1321-I.

8. On December 30, 2008, the Commission issued a Decision Denying Motions to Reconsider.  See, Decision No. C08-1344.
  That decision denied the requests contained in the BNSF Motion and the UPPR Motion to dismiss the application.  However, it acknowledged the arguments advanced by these parties that the timeframe established by Decision No. C08-1292 for a final Commission decision “may be too aggressive” and could potentially affect the parties’ due process rights.  Decision No. C08-1344 went on to relieve the ALJ of the January 31, 2009 deadline imposed by Decision No. C08-1292 and requested, instead, that he establish a procedural schedule designed to “move the matter along as quickly as possible.”

9. The ALJ is also concerned that the Commission’s January 31, 2009 deadline, and the procedural schedule designed to accommodate that deadline, are too aggressive and may not ensure that the parties are afforded procedural and substantive due process and, further, that they may not provide for a full and fair consideration of the issues involved in this proceeding.  Accordingly, the procedures and procedural schedule established by Decision No. R08-1325-I will be vacated and a pre-hearing conference will be scheduled for January 7, 2009.   

10. At the pre-hearing conference the parties should be prepared to discuss all issues contemplated by 4 Code of Colorado Regulations 723-1-1409(a) including, without limitation, establishing a hearing date and procedural schedule governing this expedited proceeding, the advisability of pre-filing witness testimony, and limitations on discovery.  The ALJ requests that, prior to the pre-hearing conference, counsel for the parties confer in an attempt to reach agreement on a procedural schedule that results in an “at issue” date no later than April 15, 2009.
  

II. order

A. It Is Ordered That:

1. The hearing of this matter, previously scheduled for January 7, 2009, is vacated.

2. The procedures and procedural schedule previously established for this proceeding in Decision No. R08-1325-I are vacated.

3. A pre-hearing conference is scheduled as follows:

DATE:

January 7, 2009

TIME:

9:00 a.m.

PLACE:
Commission Conference Room 1 

 
1560 Broadway, Suite 250 

 
Denver, Colorado

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge
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� The Commission’s decision indicated that RTD did not file a response to the BNSF or UPPR Motions.  However, on December 30, 2008, RTD filed a motion requesting an extension of time to file a response to the BNSF Motion along with a response.  The RTD motion and response were effectively rendered moot by virtue of the Commission’s decision to deny the BNSF and UPPR Motions. 


� The “at issue” date is the date the hearing concludes or the date written post-hearing statements of position are filed in the event the procedural schedule provides for the filing of written post-hearing statements of position.  For planning purposes, the ALJ advises that he is currently available for hearing on every Monday through Wednesday between January 12 through April 15, 2009 except the following:  January 19, February 2, 3, 4, 9, 10, 11 and 16, and March 16 and 17.  
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