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I. STATEMENT

1. On November 14, 2008, Public Service Company of Colorado (Public Service) filed Advice Letter No. 1522-Electric, along with pre-filed testimony and exhibits in support of the Advice Letter.  

2. By Decision No. C08-1231, the Commission suspended the effective date of the tariff. 

3. By Decision No. C08-1260, the matter was referred to an administrative law judge (ALJ) for preparation of an initial Commission decision, along with procedural guidelines.
By Decision No. R08-1274-I, response time to requests for intervention was shortened to three business days.  

On December 15, 2008, the Interwest Energy Alliance (Interwest) petitioned to intervene in this docket.  Interwest is a Colorado-based trade association representing some of the nation's leading companies in the wind and utility-scale solar energy industries.  Interwest generally states that its members have public policy, consumer, and tangible commercial interests in the outcome of this proceeding because they seek to improve Colorado's public policy in support of greater generation diversity, implement correct incentives, and support fair competition.  Interwest contends that fair competition will provide many benefits of clean energy resources at least cost to Public Service's consumers. Interwest has participated in past Commission proceedings.

On December 18, 2008, in the Response of Public Service Company of Colorado in Opposition to Petition to Intervene of Interwest Energy Alliance and Motion to Limit Scope of Docket, Public Service objects to Interwest’s intervention.  In summary, Public Service contends that Interwest failed to demonstrate its pecuniary or tangible interest that will be substantially affected by this docket.

4. On December 29, 2008, the Motion of Interwest Energy Alliance for Leave to File Reply in Support of Intervention and Reply in Support of Permissive Intervention by Interwest Energy Alliance were filed.  In its reply, Interwest attempts to distinguish Public Service Company of Colorado v. Trigen-Nations Energy Co., 982 P.2d 316, 327 (Colo. 1999) stating that Interwest’s members have a broad-based interest to support fair competition as an integral part of the rate-making processes.  As to the potential scope of intervention, Interwest points out that intervention may be allowed while designating the scope of the proceeding.
A. Burden of Proof.  

5. As the proponent, Interwest bears the burden of proof by a preponderance of the evidence that it should be granted leave to reply and that its petition for intervention should be granted.  Rules 1400 and 1500, 4 Code of Colorado Regulations (CCR) 723-1.  

6. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party. 

B. Leave to File Reply

7. Rule 1400 of the Rules of Practice and Procedure provide that a “movant may not file a reply to a response unless the Commission orders otherwise.” Rule 1400, 4 CCR 723-1.  Replies are the exception and not the rule.

8. Interwest contends that Public Service has failed to accurately characterize Interwest’s interests.  Interwest contends that granting its intervention supports a complete and accurate analysis and resolution of the issues raised in the docket.  Further, it is contended that the purpose of intervention and the remedies available to the ALJ were not completely set forth in the response.

9. Based upon good cause shown, the reply will be accepted and considered in ruling upon the requested intervention.

C. Standard for Permissive Intervention

The Commission maintains discretion to grant or deny petitions for permissive intervention.  DeLue v. Public Utils. Comm’n., 454 P.2d 939, 942 (Colo. 1969) (upholding Commission finding that the party did not show substantial interest in subject matter and its intervention would unduly broaden the issue before the Commission).  

10. Applying § 40-6-109(1), C.R.S., Rule 1401(c) provides:

A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

Rule 1401, 4 CCR 723-1.

11. Adopting Rule 1401, the Commission explained:

We believe that this language best captures the requirements of § 40-6-109(1), C.R.S., which sets forth the two types of intervention allowed in our proceedings, intervention by right and by permission. It is clear from the statutory language that not all persons are allowed to participate before the Commission, which has discretion as to those interventions that are not of right. The above language alerts parties that they have to do more than demonstrate an academic interest when seeking to intervene. The language makes clear that the burden is upon the party to show that a pecuniary or tangible interest will be substantially affected, while simultaneously ensuring that parties whose interests are not adequately represented can seek to protect those interests in Commission proceedings. (Emphasis added.)

Decision No. C07-0337.
D. Discussion
It is the movant’s obligation to demonstrate its interest.  It is not for the Commission to guess or speculate.  

This docket will determine Public Service’s revenue requirement.  The vague and general grounds cited fail to demonstrate any pecuniary or tangible interest in the matter, much less that such interest would not otherwise be adequately represented.  To grant intervention based upon the stated grounds over Public Service’s objection would lower the bar for intervention so low to be meaningless.  

12. As Public Service points out, Interwest’s petition does not state that it, or any of its members, is a customer of Public Service that will be impacted by this phase one proceeding.  It is not clear how general references to public policy concerns regarding generation diversity, incentives, and supporting fair competition are unique to Interwest.  Further, it has not been shown how such interest will be substantially affected by the determination of Public Service’s revenue requirement.  

13. The vague and conclusory stated grounds do not provide the Commission little basis to identify specific interests alleged for consideration of whether those interests will be adequately represented by others.  In any event, there is no attempt to show that any such interest will not be adequately represented.
Based upon the representations in the pleading filed by Interwest, it has failed to meet its burden of proof.  

14. In accordance with Rule 1502(c), 4 CCR 723-1, this decision will be issued as a recommended decision.
II. order

A. The Commission Orders That:

1. The Motion of Interwest Energy Alliance (Interwest) for Leave to File Reply in Support of Intervention filed December 29, 2008 is granted. The Reply in Support of Permissive Intervention by Interwest is accepted.

2. The request for permissive intervention of Interwest filed December 15, 2008 is denied.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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