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I. STATEMENT  
1. On September 5, 2008, Dianne T. Rainville and John J. Roehling filed a formal Complaint against Public Service Company of Colorado (Respondent, Public Service, PSCo, or Company).  They alleged that Respondent improperly transferred an account balance owed to PSCo by Mr. Roehling for gas and electric service to Ms. Rainville's account with PSCo.  The filing commenced this proceeding.  

2. On September 8, 2008, Chief Administrative Law Judge (ALJ) Isley issued Decision No. R08-0952-I.  That Order prohibited discontinuance of electric and gas utility service to Ms. Rainville's residence pending resolution of this proceeding.  This Decision, if it becomes the Decision of the Commission, will vacate Decision No. R08-0952-I.  

3. The Commission assigned this matter to an ALJ.  

4. On September 10, 2008, Public Service filed a Motion to Modify Decision No. R08-0952-I.  For the reasons stated in Decision No. R08-0998-I, the ALJ granted the motion.  

5. On September 12, 2008, the Commission served an Order to Satisfy or Answer on Respondent.  On that same date, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the hearing in this matter for November 17, 2008.  

6. On October 2, 2008, Respondent filed its Answer.  That filing put the case at issue.  

7. On November 14, 2008, Mr. Roehling filed a Motion of Appearance by Telephone by Dianne Rainville, Complainant.  Because Ms. Rainville appeared in person at the hearing, the ALJ denied the motion as moot at hearing.  This Decision memorializes that oral ruling.  

8. At the time and place scheduled, the ALJ called this matter for hearing.  

9. As a preliminary matter, Respondent made an oral motion to dismiss Mr. Roehling as a complainant.  Public Service asserted that he had no standing to sue and, thus, could not continue as a party in this case.  

10. As the factual basis for the motion, the Company stated that the account for utility service at 2753 South Depew Street, Denver, Colorado (Depew Street) is the account to which it transferred the outstanding balance from Mr. Roehling's utility account at 26257 Columbine Trail, Kittredge, Colorado and that this transfer is the subject of this case.  PSCo stated that Ms. Rainville, and not Mr. Roehling, is (and has been) the customer of record at Depew Street.  The Company stated that Mr. Roehling is not responsible for the utility account at Depew Street.  Finally, Public Service stated that Mr. Roehling resides outside PSCo's service territory and receives no utility service from the Company at his residence.  Based on these facts, Public Service argued that Mr. Roehling lacked standing to sue because he is not a customer of PSCo and has no legally protected or cognizable interest in the balance transfer to the Depew Street account that is the basis for this case.  

11. Mr. Roehling agreed with the Company's statement of the facts.  Mr. Roehling stated that he owns the rental property (i.e., 26257 Columbine Trail, Kittredge, Colorado) for which the utility bill in his name is past due; that he is responsible for paying that utility bill; that Ms. Rainville is not responsible for that bill; that Public Service transferred to Ms. Rainville's utility account a debt that is his; and that he does not reside at, and is not responsible for the utility bill for, Ms. Rainville's residence on Depew Street.  Mr. Roehling asked to be permitted to continue as a complainant so that he could explain to the Commission that Public Service inappropriately transferred the past due amounts from his account to Ms. Rainville's account.  

12. The ALJ orally granted Public Service's motion and dismissed Mr. Roehling as a complainant.  This Decision memorializes that ruling.  

13. Standing is a threshold question of law.  Board of County Commissioners of La Plata County v. Colorado Oil and Gas Conservation Commission, 81 P.3d 1119, 1122 (Colo. App. 2003).  Resolution of the standing issue presented here involves a two-part test:  (a) whether the party seeking relief (here, Mr. Roehling) alleges an injury-in-fact; and (b) whether the alleged injury is to a legally protected or cognizable interest, as contemplated by statutory or constitutional provisions.  Douglas County Board of Commissioners v. Public Utilities Commission, 829 P.2d 1303, 1309 (Colo. 1992).  As a complainant, Mr. Roehling bears the burden of proof and must establish that he meets the test and has standing to prosecute (that is, to litigate) the Complaint.  

14. The facts established that Mr. Roehling did not meet this test.  He did not allege in the Complaint that he personally had suffered an actual injury or an injury-in-fact due to the actions of Respondent.  Mr. Roehling acknowledged that he is not a customer of Public Service.  In addition, Mr. Roehling did not establish that the Depew Street account to which Public Service transferred the past-due amount is his account or that he is responsible for paying for that account.  As a result, Mr. Roehling alleged no injury-in-fact that is sufficiently direct and concrete to allow the Commission to say with fair assurance that an actual controversy exists between Mr. Roehling and Public Service and that the controversy is proper for resolution.  From his admissions, it was clear that, as Public Service asserted, Mr. Roehling had no standing to bring the Complaint.  As Mr. Roehling failed to sustain his burden of proof, the ALJ granted the Company's motion and dismissed Mr. Roehling as a complainant.  

15. The case proceeded with Ms. Rainville as the Complainant.  The Parties in this matter are Ms. Rainville (Complainant) and Public Service.  

16. At the hearing, the ALJ heard the testimony of three witnesses.  Complainant sponsored her own testimony and that of Mr. Roehling.  Respondent sponsored the testimony of Ms. Andrea Borchers.
  Twenty-six exhibits were marked and offered.  Hearing Exhibits No. 1 through No. 11, No. 13, and No. 15 through No. 24, and No. 26 were admitted.
  

17. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

18. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
19. The material facts in this case are not disputed.  

20. Complainant is a residential customer of Public Service.  She receives both electric and natural gas utility service at Depew Street, which is her place of residence.  

21. Respondent is a public utility that, as relevant here, provides electric and natural gas utility service to customers in Denver, Colorado.  Respondent provides utility service pursuant to its tariffs on file with the Commission.  

22. Ms. Rainville and Mr. Roehling are married and were married at all times relevant to this proceeding.  

23. At all times relevant to this case, Ms. Rainville owned, and maintained her residence at, Depew Street.  Since she purchased the Depew Street property, Ms. Rainville has been and is the sole owner of the property; has been and is PSCo's customer of record at Depew Street; and has been and is solely responsible for the utility bills at Depew Street.  Ms. Rainville has a good payment history with Public Service and, aside from the amount in dispute, is current with her utility bill.  

24. Since at least May, 2004, Mr. Roehling has maintained his residence in Granby, Colorado.  He is not a customer of Public Service at his residence.  As was established when the motion to dismiss for lack of standing was decided, Mr. Roehling is not responsible for the utility bill at Depew Street under any theory.  

25. At all times relevant to this case, Mr. Roehling has acted to maintain his business affairs separate and apart from Ms. Rainville's affairs.  

26. Mr. Roehling owns a number of rental properties within PSCo's service territory.  The properties are located in Denver, Colorado and in Kittredge, Colorado.  One of these properties is 26257 Columbine Trail, Kittredge, Colorado (Columbine Trail).
  

27. Mr. Roehling's tenants are responsible for paying for utility service.  As a result, when a property is occupied, utility service is in the tenant's name.  

28. On August 14, 2001, Mr. Roehling signed an ownership agreement with the Company.  Hearing Exhibit No. 16.  In that document and with respect to several rental properties, including Columbine Trail, Mr. Roehling directed Public Service to leave the utility service on when the tenant vacated the property.  Mr. Roehling agreed to pay for utility service when the properties were not rented and directed Public Service to send the utility bills to him at Depew Street, a mailing address that he maintained for convenience.  

29. Ms. Rainville did not sign the August, 2001 ownership agreement.  Id.  There is no evidence that Ms. Rainville, during the period she was a co-owner of Columbine Trail,
 signed an ownership agreement with Public Service for Columbine Trail.  

30. There is no evidence that Ms. Rainville, during the period she was a co-owner of Columbine Trail, orally requested or authorized Public Service to put utility service at Columbine Trail in her name.  

31. Until 2004, Public Service issued one undifferentiated bill for utility service provided at Mr. Roehling's rental properties.  

32. In 2004, Mr. Roehling requested that the Company issue a separate bill for each property.  Public Service agreed, created a separate account for each property, and apportioned (or assigned) the amount due on the undifferentiated bill among the newly-created accounts.  Columbine Trail was among the newly-created accounts.  Hearing Exhibit No. 10.  At the time of the apportionment (or assignment), Mr. Roehling accepted the apportionment (or assignment) and did not object to what PSCo had done.  He testified at the hearing that Public Service made a good faith effort when it did the apportionment (or assignment) in 2004.  

33. On November 17, 2005, Public Service billed Mr. Roehling for electric and natural gas service at Columbine Trail.  Hearing Exhibit No. 17 at 3.
  This was the first bill issued to Mr. Roehling for utility service at that address since the 2004 apportionment (or assignment).  

34. The ALJ finds that the 2004 apportionment (or assignment) by PSCo is not at issue in this case.  The ALJ finds that the amount apportioned (or assigned) to each rental property, including Columbine Trail, in 2004 is not at issue in this case.
  

35. The appropriate starting point for the calculation of Mr. Roehling's utility bills at Columbine Trail is the November, 2005 PSCo bill.  The billings shown on Hearing Exhibit No. 17 are not contested.  

36. At no time did Public Service transfer to the Columbine Trail account an account balance for utility service provided at another property.  

37. In 2006, Mr. Roehling refinanced Columbine Trail.  Ms. Rainville co-signed for the refinance.  Neither Ms. Rainville nor Mr. Roehling requested that Ms. Rainville be a co-owner of Columbine Trail.  They did not understand that Ms. Rainville's co-signing the refinancing could or would result in her being a co-owner of Columbine Trail.  The date of the refinance is not known.  

38. The property records for Columbine Trail show that, as of December 31, 2006, both Ms. Rainville and Mr. Roehling were owners of Columbine Trail.  Hearing Exhibit No. 20.  The property records for Columbine Trail show that, as of December 31, 2007, both Ms. Rainville and Mr. Roehling were owners of Columbine Trail.  Hearing Exhibit No. 21.  

39. The record does not contain the date on which Ms. Rainville became a co-owner of Columbine Trail.  The ALJ finds that December 31, 2006 is the earliest date on which Ms. Rainville became a co-owner of Columbine Trail because there is insufficient evidence on which to determine any earlier date for commencement of the co-ownership.  

40. Ms. Rainville does not know how she came to be listed as a co-owner of Columbine Trail.  Mr. Roehling believes it was the result of an error made by a refinancing agent in California.  

41. Until late August or early September, 2008, neither Ms. Rainville nor Mr. Roehling was aware that they were co-owners of Columbine Trail.  During that period, neither had occasion to check, and neither did check, the property records for Columbine Trail.  

42. Neither Ms. Rainville nor Mr. Roehling intended Ms. Rainville to be an owner of Columbine Trail, which they both regarded and treated as the sole property of Mr. Roehling to be used in his rental business.  When Mr. Roehling became aware that Ms. Rainville was a co-owner of Columbine Trail, he informed Ms. Rainville; and they took immediate action.  Ms. Rainville executed a quitclaim deed that was recorded on September 5, 2008.  Hearing Exhibit No. 18.  Mr. Roehling, at present, is the sole owner of Columbine Trail.  Id.; Hearing Exhibit No. 21.  

43. In January, 2008, Public Service received a request for utility service at Columbine Trail from Mr. Roehling's tenant.  The Company was obligated to provide service to the tenant notwithstanding Mr. Roehling's having an outstanding balance on his utility bill.  Accordingly, PSCo closed Mr. Roehling's account for Columbine Trail on January 2, 2008 and opened an account for the tenant.  

44. Through the account closing date of January 2, 2008, Mr. Roehling had accumulated a bill for utility service at Columbine Trail in the amount of $1,250.57.
  Mr. Roehling admits that the utility bill is his, admits that this amount is due and owing, and states that he intends to pay (and will pay) the bill as he is able to do so.  

45. The outstanding balance of $1,250.57 was accumulated during the period when Ms. Rainville was a co-owner of the property.  Hearing Exhibit No. 17.  

46. In the normal course of business, Public Service undertook an investigation to determine whether it could recover the $1,250.57 outstanding balance on Mr. Roehling's account without sending the account for collection.  The Company's investigation revealed that, as of May, 2008:  (a) the outstanding balance could not be transferred to Mr. Roehling's residential account because he was not a Public Service customer;
 (b) Ms. Rainville was a co-owner of Columbine Trail; (c) Ms. Rainville was a PSCo customer; (d) Ms. Rainville was listed as the contact person on Mr. Roehling's application for service at Columbine Trail; and (e) Mr. Roehling listed Depew Street as his mailing address.  

47. The record contains no information about any effort(s) the Company may have made -- other than, or in addition to, the internal investigation -- to obtain payment of the outstanding balance from Mr. Roehling, the customer of record at Columbine Trail.  The record contains no information about any effort(s) the Company may have made -- other than, or in addition to, the internal investigation -- to collect the outstanding balance from, Mr. Roehling, the customer of record at Columbine Trail.  

48. Based on the investigation results, and relying on its benefit of service tariffs
 and on the appearance of subterfuge,
 on May 22, 2008, the Company transferred the outstanding balance of $1,250.57 from Mr. Roehling's Columbine Trail rental account to Ms. Rainville's Depew Street residential account.  Hearing Exhibit No. 17.  

49. The Company effected the transfer without prior written notice to Ms. Rainville.  The Company effected the transfer without discussing the matter in advance with Ms. Rainville.  

50. At the time of the balance transfer, Ms. Rainville was a participant in the Company's budget billing program.  As a result of her participation, Ms. Rainville's bank account was debited automatically to pay her Public Service bill.  

51. Ms. Rainville's first notice of the balance transfer from Mr. Roehling's account occurred when, on July 7, 2008, her bank account was debited to pay a Public Service bill of over $1,400.
  Hearing Exhibit No. 4.  

52. Ms. Rainville had her bank reverse the payment to Public Service.
  Hearing Exhibits No. 4 and No. 5.  Ms. Rainville also cancelled her participation in the budget billing program and began to pay her utility bills using other means.  Based on the testimony of PSCo witness Borchers, there is some question whether Ms. Rainville can participate in the budget billing program in the future due to events that have transpired since the balance transfer.  

53. Mr. Roehling contacted the Commission to make an informal complaint based on the balance transfer from the Columbine Trail account to the Depew Street account.  

54. After she received a notice of discontinuance of utility service, Ms. Rainville filed the Complaint.
  Decision No. R08-0952-I temporarily prevented the discontinuance of service.  

55. The balance transfer from the Columbine Trail account to the Depew Street account was not the first time that Public Service transferred one of Mr. Roehling's past due utility balances to Ms. Rainville's Depew Street account.  In 2007, Public Service transferred to the Depew Street account the outstanding balance for utility service at another of Mr. Roehling's rental properties.  An informal complaint was lodged with the Commission.  Following an internal investigation, Public Service reversed the balance transfer.  

56. After the 2007 balance transfer, Mr. Roehling asked Public Service to change its records:  (a) to remove Ms. Rainville as the contact person for his accounts; and (b) to change (from Depew Street to his residence in Granby, Colorado) the address to which bills and notices on his accounts should be sent.  He asked that these changes be made to every rental property account.  Mr. Roehling's purpose was to ensure, insofar as he was able, the separation of his business-related utility accounts from Ms. Rainville's residential utility account.  

57. According to Mr. Roehling and Ms. Rainville, Public Service did not comply with his request and continues to send to Depew Street bills and notices, addressed to Mr. Roehling, that pertain to his rental properties.  Public Service responded that some mail sent to Mr. Roehling's Granby, Colorado address was returned and that it sent mail to Depew Street in an effort to deliver it to Mr. Roehling.  

58. Ms. Rainville has never resided at Columbine Trail.  Excepting the listing of Ms. Rainville as a co-owner, Ms. Rainville had no involvement with Columbine Trail at any time prior to the transfer of the outstanding balance to her Depew Street account.  With the exception of this Complaint, she has had no involvement with Columbine Trail since the balance transfer.  

III. DISCUSSION AND CONCLUSION  
59. The Commission has subject matter jurisdiction in this proceeding and in personam jurisdiction over the Complainant and Respondent.  

60. As the Complainant, Ms. Rainville bears the ultimate burden of proof by a preponderance of the evidence.
  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

61. To meet her burden of proof, Ms. Rainville must establish that the Company's transfer of the Columbine Trail account balance to her account was not authorized or was improper.  In her direct case, Ms. Rainville established that she was not the customer of record and that she did not authorize the balance transfer.  This was sufficient to meet her prima facie case.  

62. The prima facie showing was sufficient to shift the burden of going forward to the Company.  As a result, PSCo was required to present evidence to establish its authority for, or the basis for, the balance transfer.  PSCo relied upon two theories or bases:  benefit of service and subterfuge.  Each is discussed below.  

63. As one basis for its transfer, Public Service cited and relied upon its benefit of service tariff.  

64. As pertinent here, that tariff for electric service provides:  

The Company may require any applicant to sign an Application Contract before service is supplied.  However, the use of electric service constitutes an agreement under which the user receives electric service and agrees to pay the Company therefor in accordance with the applicable rate schedules, rules and regulations.  Each person of full legal age who resides at the premises to which service is delivered shall be deemed to receive benefit of service supplied and shall be liable to the Company for payment, subject to conditions hereinafter stated, whether or not service is listed in his/her name.  The primary obligor for payment is the applicant or user in whose name service with the Company is listed ("customer of record").  The Company is obligated to pursue reasonable and timely efforts to effect payment by or collections from the customer of record.  In the event such efforts are unavailing, and it is necessary for the Company to effect payment by or collection from a user who is not the customer of record by transfer of an account or otherwise, the Company shall give prior written notice to said user that he/she may factually dispute the applicability of the benefit of service rule stated in this paragraph to his/her specific situation by making written complaint to the Public Utilities Commission.  The benefits and obligations of the agreement for service may not be assigned without written consent of the Company.  A separate agreement will be made for each class of service at each separate location.  

 
Where rental properties are concerned, the Company will not charge landlords or property owners for electric service during a period of vacancy, unless the landlord or property owner has become the Company's customer of record as described immediately below.  During a period of vacancy in rental properties, the landlord or property owner may contact the Company verbally or in writing to have electric service transferred to his/her name.  Upon application by the landlord or property owner to transfer service into his/her name, the landlord or property owner becomes the customer of record and service will be provided in the name of the landlord or property owner.  

Public Service Colo. PUC No. 7 Electric at Sheet No. R9 (emphasis supplied).  

65. As pertinent here, the benefit of service tariff for natural gas service provides:  

The Company may require any applicant to sign an Application Contract before service is supplied.  However, the use of natural gas service constitutes an agreement under which the user receives electric service and agrees to pay the Company therefore in accordance with the applicable rate schedules, rules and regulations.  Each person of full legal age who resides at the premises to which service is delivered shall be deemed to receive benefit of service supplied and shall be liable to the Company for payment, subject to conditions hereinafter stated, whether or not service is listed in his/her name.  The primary obligor for payment is the applicant or user in whose name service with the Company is listed ("customer of record").  The Company is obligated to pursue reasonable and timely efforts to effect payment by or collections from the customer of record.  In the event such efforts are unavailing, and it is necessary for the Company to effect payment by or collection from a user who is not the customer of record by transfer of an account or otherwise, the Company shall give prior written notice to said user that he/she may factually dispute the applicability of the benefit of service rule stated in this paragraph to his/her specific situation by making written complaint to the Public Utilities Commission.  The benefits and obligations of the agreement for service may not be assigned without written consent of the Company.  A separate agreement will be made for each class of service at each separate location.  

 
Where rental properties are concerned, the Company will not charge landlords or property owners for natural gas service during a period of vacancy, unless the landlord or property owner has become the Company's customer of record as described immediately below.  During a period of vacancy in rental properties, the landlord or property owner may contact the Company verbally or in writing to have natural gas service transferred to his/her name.  Upon application by the landlord or property owner to transfer service into his/her name, the landlord or property owner becomes the customer of record and service will be provided in the name of the landlord or property owner.  

Public Service Colo. PUC No. 6 Gas at Sheet No. R7 (emphasis supplied).  

66. Public Service must apply -- and is bound by -- its tariffs as they are written because "tariffs are legally binding."  AviComm, Inc. v. Colorado Public Utilities Commission, 955 P.2d 1023, 1031 (Colo. 1998).  In this case, the record established that Public Service did not comply with the conditions precedent to application of the benefit of service tariff.
  In addition, even if the conditions precedent had been met, the persuasive evidence established that, by its terms, the benefit of service tariff does not apply.  
67. First, it is undisputed that Mr. Roehling -- and not Ms. Rainville -- was the customer of record at Columbine Trail.  There is no evidence that Public Service made any effort, let alone the required reasonable and timely effort, to obtain payment of the outstanding balance from, or to collect the outstanding balance from, Mr. Roehling before it transferred the outstanding balance to Ms. Rainville's account at Depew Street.  Public Service did not comply with a condition precedent.  
68. Second, there is no evidence that Public Service gave Ms. Rainville any notice, let alone the required written prior notice, in advance of the balance transfer.  The prior notification allows the person to whose account PSCo intends to transfer an outstanding balance (transferee) the opportunity to file a complaint in order to obtain a Commission determination concerning the propriety of the proposed transfer before the balance transfer occurs.  If a complaint is filed, there is no impact on the transferee (that is, no balance transfer occurs) until there is a ruling that the proposed transfer is proper.  

Public Service's failure to notify Ms. Rainville in advance and in writing, as the tariff unequivocally requires, caused inconvenience and harm to her.  Ms. Rainville had to 

69. reverse the July payment, to cancel her then-existing budget billing arrangement, and to revert to other (less convenient) forms of payment.  In addition, at the time of the balance transfer, she participated in budget billing with Public Service.  Due to Mr. Roehling's reconnection of gas service following disconnection by Public Service, there now exists the possibility that she may not be able to resume participation in that program.  Further, Public Service discontinued natural gas service and moved to discontinue electric service to Depew Street on the basis of the transferred balance that Ms. Rainville refused to pay.  Information about the discontinuance of service and about the notice of discontinuance is contained in her permanent record with Public Service.  Such information may have future repercussions.  In the absence of the balance transfer, the discontinuance would not have occurred and the notice would not have been issued because Ms. Rainville had no past-due utility bill.
  

70. The fact that Ms. Rainville had an after-the-fact opportunity to file (and did file) a complaint and received an after-the-fact hearing before the Commission neither negates nor ameliorates PSCo's clear failure to abide by its tariff.  It cannot be gainsaid that Ms. Rainville suffered harm, harm that prior written notice is intended to prevent, because Public Service failed to abide by its tariff.  Public Service did not comply with a condition precedent.  

71. Third, at not time was Ms. Rainville the customer of record.  At no time did she reside at Columbine Trail.  That portion of the benefit of service tariff does not apply and, so, cannot be used to justify the balance transfer.  

Fourth, the rental provision in the benefit of service tariff is not applicable.  The tariff is clear that Public Service will not transfer utility service to the landlord's or property 

72. owner's name unless that individual specifically requests, either orally or in writing, that service be placed in her/his name.  Ms. Rainville did not sign a written agreement requesting the Company to place utility service at Columbine Trail in her name.  In addition, as detailed above, Ms. Rainville was unaware of her ownership interest until months after the July, 2008 balance transfer.  It is reasonable to infer that, being unaware of her ownership interest, she did not make an oral request that PSCo transfer utility service at Columbine Trail to her name.  Finally, Public Service produced no evidence that Ms. Rainville requested it to place service at Columbine Trail in her name.  

73. The record does not support PSCo's reliance on the benefit of service tariff.  The ALJ finds and concludes that the benefit of service tariff does not provide a basis for the balance transfer from the Columbine Trail account to the Depew Street account.  

74. As the other basis for the transfer, PSCo witness Borchers opined that, given the evidence of subterfuge,
 the Depew Street account, in fact, is the account of both Mr. Roehling and Ms. Rainville.  Given the subterfuge, she testified that Public Service's transfer of $1,250.57 to the Depew Street account was proper.  The ALJ finds that Public Service may not rely on this theory.  

When he moved to dismiss Mr. Roehling as a complainant for lack of standing, Public Service's counsel stated that Mr. Roehling has no interest in this proceeding and that he is not responsible for the utility bill at Depew Street in any way.
  The statements by its counsel constitute an admission by the Company and preclude PSCo from "later taking a position 

75. inconsistent with the existence of the facts admitted."  Skeens v. Kroh, 489 P.2d 347, 348 (Colo. App. 1971).  Consequently, Public Service cannot argue, for purposes of establishing that the transfer to the Depew Street account was proper, that Mr. Roehling is responsible for, or has an interest in, the Depew Street account.  When its counsel argued and established that Mr. Roehling lacked standing in this case, Public Service admitted or conceded that Mr. Roehling is not responsible for the Depew Street account in any way; and that admission or concession is binding.
  

76. Public Service is precluded from relying on subterfuge.  The ALJ finds and concludes that subterfuge does not provide a basis for the balance transfer from the Columbine Trail account to the Depew Street account.  

77. Ms. Rainville's evidence established that she neither authorized nor approved the balance transfer from the Columbine Trail account to the Depew Street account.  Public Service's evidence did not establish that the balance transfer was proper.  

78. Ms. Rainville met her burden of proof.  The Commission should find in her favor and order relief.  The Commission should order Public Service to reverse the balance transfer.  In addition, to reverse (insofar as possible) the harm caused by the service discontinuance at Depew Street and the notice of intent to discontinue service at Depew Street, each of which was based solely on the unpaid balance of $1,250.57 improperly transferred from the Columbine Trail account, the Commission should order Public Service:  (a) to disregard the events that transpired after the disconnection of service in September, 2008; and (b) to treat Ms. Rainville and her account as if those events did not occur.  

79. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. The oral motion of Public Service Company of Colorado to dismiss Mr. John J. Roehling as a complainant is granted.  

2. Mr. John J. Roehling is dismissed as a complainant in this proceeding.  

3. The Complaint filed by Ms. Dianne T. Rainville is granted.  

4. Ms. Dianne T. Rainville is entitled to the relief specified below.  

5. Within ten days of the date on which this Recommended Decision becomes the Decision of the Commission, Public Service Company of Colorado shall remove from Ms. Dianne T. Rainville's account at 2753 South Depew Street, Denver, Colorado the amount of $1,250.57 transferred to Ms. Rainville's account from Mr. John J. Roehling's account at 26257 Columbine Trail, Kittredge, Colorado.  

6. Within ten days of the date on which this Recommended Decision becomes the Decision of the Commission, Public Service Company of Colorado shall take all steps necessary to assure that its records reflect:  (a) that the transfer of $1,250.57 to 2753 South Depew Street, Denver, Colorado was improper; (b) that the events that transpired at 2753 South Depew Street, Denver, Colorado in September, 2008 after natural gas service was discontinued to 2753 South Depew Street, Denver, Colorado are to be disregarded; and (c) that Public Service Company of Colorado is to treat both Ms. Dianne T. Rainville and her account at 2753 South Depew Street, Denver, Colorado as if the events that transpired at 2753 South Depew Street, Denver, Colorado in September, 2008 did not occur.  

7. On the date that this Recommended Decision becomes the Decision of the Commission, the notice of discontinuance of electric service and the notice of discontinuance of natural gas service to 2753 South Depew Street, Denver, Colorado, which notices of discontinuance of service are based on the failure to pay the $1,250.57 improperly transferred from the account at 26257 Columbine Trail, Kittredge, Colorado, are vacated and are no longer effective.  

8. On the date that this Decision become the Decision of the Commission, Decision No. R08-0952-I is vacated.  

9. The Motion of Appearance by Telephone by Dianne Rainville, Complainant, is denied as moot.  

10. Docket No. 08F-400EG is closed.  

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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G:\oRDER\R08-1299_08F-400EG.doc:SRS






�  Ms. Borchers is employed by Respondent as a Customer Advocate Analyst.  


�  Hearing Exhibits No. 12, No. 14, and Nos. 25 and 25A were offered but not admitted.  Confidential Hearing Exhibit No. 23A contains confidential information (e.g., Social Security number or date of birth) and is otherwise the same as Hearing Exhibit No. 23.  The same is true for Confidential Hearing Exhibits No. 26A and No. 26 and for Confidential Exhibit No. 25A marked for identification and Exhibit No. 25 marked for identification.  


�  Public Service's records refer to this property as 26255 Columbine Trail and as 26257 Columbine Trail.  The correct address is 26257 Columbine Trail; the reference to 26255 Columbine Trail is incorrect.  There is no dispute that the addresses refer to the same property and that Mr. Roehling owns the property.  


�  See discussion below.  As detailed below, Ms. Rainville was unaware of her ownership interest until months after the July, 2008 balance transfer.  


�  Hearing Exhibit No. 17 is an account summary of PSCo's billings to Mr. Roehling for utility service at Columbine Trail.  The first bill was sent on November 17, 2005, and the account was closed on January 3, 2008.  


�  Assuming for argument that the amount assigned to Columbine Trail is at issue (which it is not), the ALJ finds that Complainant failed to establish either (a) the dollar amount apportioned (or assigned) to Columbine Trail or (b) that the apportioned (or assigned) amount was incorrect.  


�  This total includes invoices for natural gas and electric service, late payment charges, and disconnection-related fees.  


�  There were Public Service accounts for Mr. Roehling's other rental properties.  As discussed above, when a rental property is leased, the tenant pays for utility service.  The record does not reveal whether any of the rental property accounts were in Mr. Roehling's name at the time of PSCo's investigation.  


�  The tariff language is discussed below.  


�  PSCo witness Borchers defined subterfuge as the attempt to avoid paying an outstanding debt based on utility service by placing service in another individual's name.  


�  This amount was the total of her then-due utility bill and the transferred amount of $1,250.57.  


�  She also cancelled the automatic debit arrangement.  She paid the monthly bill for July, 2008.  Since July, 2008, Ms. Rainville has paid her utility bills.  The only amount outstanding is the disputed $1,250.57.  


�  At some point before issuance of Decision No. R08-0952-I, Public Service disconnected natural gas service at Depew Street.  Mr. Roehling reconnected that service.  Public Service argues that:  (a) the reconnection was tampering and Ms. Rainville should be held responsible; or (b) Mr. Roehling's action showed that he resides at Depew Street and that his efforts to disguise that fact constitute subterfuge.  The ALJ finds that the tampering issue is beyond the scope of this proceeding, which is limited to adjudication of whether the transfer (in July, 2008) from Mr. Roehling's account to Ms. Rainville's account was proper.  In addition, for the reasons discussed below, the ALJ finds that Public Service is precluded from raising the issue of Mr. Roehling's purported subterfuge.  


�  The burden of proof consists of the burden of going forward and the burden of persuasion.  The burden of going forward may shift during the course of the hearing, as it did in this proceeding.  In addition, the burden of persuasion with respect to different issues may rest on different parties (e.g., Public Service bears the burden of persuasion with respect to its assertion that the balance transfer was proper).  


�  For convenience, this Decision refers to the two benefit of service tariffs in the singular.  The language of the two tariffs is identical but for reference to electric service and to natural gas service.  


�  In addition, it is reasonable to infer that the existence of a contested bill in the amount of $1,250.57 is reflected on Ms. Rainville's credit reports.  Whether this may have an impact on her credit rating is unknown.  


�  In her testimony, Ms. Borchers detailed the evidence that, in her view, established the subterfuge.  


�  The ALJ may consider this admission as evidence.  La Rocco v. Fernandez, 130 Colo. 523, 529, 277 P.2d 232, 235 (1954) ("It is as much the inherent power of a trial court to act upon facts stated or conceded by counsel as it is to finally act upon the evidence adduced.").  


�  Public Service had the burden to establish the existence of subterfuge by a preponderance of the evidence.  Because it is not necessary to do so, the ALJ does not reach, and makes no finding with respect to, the issue of whether Public Service proved the facts necessary to establish that Mr. Roehling engaged in subterfuge.  
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