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I. STATEMENT  
1. On February 12, 2008, Level 3 Communications, LLC (Level 3 or Company) filed Advice Letter No. 22.  Level 3 stated that the purpose of this filing is to revise their tariff to reflect: definitions of “End User” and “Toll Free”, addition of “Toll Free Inter-Exchange Delivery Service”, clarify the type of traffic subject to Level 3’s proposed Toll Free services, clarify the application of, and rate elements applicable to, the two interconnection options available under the tariff (Direct Connect and Tandem Connect), and disaggregate into individual rate elements the Originating Access and Toll-Free Interexchange Delivery Services.  

2. Subsequently, Level 3 filed amendments to the proposed tariff on February 20, 2008; March 4, 7, and 18, 2008; April 7, 2008; May 2, 2008; and July 3, 2008.  In addition to modifying the proposed effective date, Level 3 has amended the original advice letter and proposed tariffs to narrow the scope of dispute at hearing.  Hearing Exhibit 4.  Toll-Free IXC Delivery Service has been withdrawn through modifications of the original advice letter.  The 8XX Database Service Charge is the only remaining network element that remains in Level 3’s proposed revisions to its Tariff No. 3 that is uniquely related to toll-free traffic delivery.  

3. By Decision Nos. C08-0482 and C08-0482-E, the Commission set the tariffs associated with Advice Letter No. 22 for hearing and suspended their effective date for 120 days, or through September 6, 2008.  The matter was assigned to an Administrative Law Judge (ALJ) for disposition.

4. On July 3, 2008, Level 3 filed the Seventh Amended Advice Letter No. 22 for the purpose of extending the proposed effective date of the suspended advice letter to July 18, 2008.  Seventh Amended Advice Letter No. 22 therefore had the effect of modifying the expiration of the 120-day suspension period set forth in Decision Nos. C08-482 and C08-0482-E from September 6, 2008 to November 14, 2008.

5. By Decision No. C08-1171, the Commission further suspended the effective date of the tariff sheets filed by Level 3 Communications, LLC on July 3, 2008 under its Seventh Amended Advice Letter No. 22 for an additional 90 days through February 12, 2009.

6. On June 12, 2008, Qwest Corporation (Qwest) filed its Motion to Intervene.

7. By Decision No. R08-0603-I, the scheduled hearing in the docket was vacated.

8. By Decision No. R08-0654-I, Qwest was granted intervenor status in the proceeding and a procedural schedule was established.

9. At the assigned time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from Mr. Mack Greene on behalf of Level 3 and Mr. Larry Brotherson on behalf of Qwest.  Hearing Exhibits 1 through 7 were identified, offered, and admitted into evidence.  
10. On November 5, 2008, Level 3 and Qwest each filed a post-hearing statement of position.  Response to a statement of position was not permitted.  

11. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS AND DISCUSSION  
12. Level 3 is a facilities-based Competitive Local Exchange Carrier (CLEC) and an operator of one of the largest next-generation, end-to-end Internet Protocol-based networks in the United States.  As a CLEC, Level 3 provides switched access services to interexchange carriers (IXCs) as well as other local exchange carriers (LECs).  

13. Level 3 maintains intrastate switched access tariffs, including applicable terms and conditions.  Advice Letter No. 22 proposes changes regarding traffic destined for toll-free or 8XX termination points.
14. Qwest is also a LEC that provides Switched Access Services to IXCs.  It does so pursuant to the terms and conditions of Qwest’s Federal Communications Commission (FCC) Tariff #1, Sections 6 and 16, and according to Qwest’s Colorado Access Service Tariff. If Level 3 is not directly connected to the IXC that a call should be directed to, Level 3 may deliver a call to Qwest as the tandem provider, and Qwest delivers the call to the IXC.

A. Burden of Proof.  

15. Level 3 seeks to change the existing Switched Access and Interconnection Services tariff.  As the proponent, it bears the burden of proof by a preponderance of the evidence as to each of its proposed changes to the Switched Access and Interconnection Services tariff.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-1500.  Level 3 must establish that its proposed changes to the Switched Access and Interconnection Services tariff meet the statutory standard found in §§ 40-3-106 and 40-3-111, C.R.S., which requires that the Switched Access and Interconnection Services tariff, if amended as the Company proposes, result in terms and conditions that are just, reasonable, and sufficient (i.e., in the public interest).  

16. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

B. Proposed Changes to the Switched Access and Interconnection Services Tariff.  

17. The terms and conditions of the Switched Access and Interconnection Services tariff as proposed by Level 3 are found in Hearing Exhibit No. 4.  Level 3’s tariff describes how it will allow a long-distance carrier to terminate traffic onto its network, or how it would originate traffic to that long-distance carrier over Level 3’s network.  

18. Toll-Free Database Access Service is proposed as an access service.  It includes a provision for records exchange, rating and billing for Toll-Free Database Access Service to be subject to the provisions of the Multiple Exchange Carrier Access Billing (MECAB) Guidelines.  The service proposed in Section 14.2.8, Hearing Exhibit 4, is pictorially represented as item C and No. 2 in the diagram on page 8 of Hearing Exhibit 4.  Section 15, Hearing Exhibit 4, contains the rates for the access service.

19. Level 3 acknowledges and agrees that it will be following the MECAB Guidelines.  Transcript at 10.  These are industry guidelines establishing the means in which carriers exchange billing information.

20. Level 3’s service offering allows originating carriers to send toll-free traffic to Level 3 for proper routing to IXCs for termination, among other services.  Level 3 segregates the functions it performs in the affected toll-free call flow depending upon whether Level 3 is directly or indirectly connected to IXCs.  

21. If Level 3 is not directly connected with the IXC, as applicable here, Qwest may play a role as a LEC.  When a customer of someone with whom Level 3 has a contract dials an 8XX call, Level 3 is obligated to deliver the traffic to IXCs.  Level 3 accesses the 8XX database to determine the IXC to whom the call should be routed.  The call is then routed across shared transport to Qwest’s access tandem.  Qwest then routes the call to the IXC Feature Group D Trunk for further routing to the customer that purchased the 8XX service.  In this indirect scenario, Level 3 charges 8XX query charge, tandem termination and switched transport, per its tariff.  Originating and incumbent tandem carriers may bill the IXC for services they perform on-call path.

22. When Level 3 has a direct connection to the terminating IXC, it looks up the IXC that should receive the call, then routes it across FGD Trunks to Digital Cross Connect System in the IXCs Point of Presence.  In this direct scenario, Qwest plays no part in the processing of the call.

23. Complexity is introduced because the calls at issue are originated from wireless traffic.  Wireless calls traffic that does not originate and terminate within the same major trading area (MTA) and are routed outside the MTA to an IXC are considered interexchange calls and are subject to access compensation.

24. An exchange message record (EMR) provides mechanized record formats that carriers use to exchange access usage information.  When wireless traffic enters the wireline network, the switch that first received the call creates an EMR and forwards that record to Qwest as the tandem provider.  Using that information, the Qwest tandem switch routes the call to the appropriate IXC.  When the traffic is bound for an IXC, the Qwest tandem forwards the traffic along with signaling information.  

25. Qwest utilizes information contained in the EMR, along with information contained in National Exchange Carrier Association (NECA) Tariff FCC #4 and in the LERG to bill appropriate charges to the IXCs.

26. The parties agree that when an originating or terminating interexchange call passes through two or more local exchange carriers, then those local exchange providers are said to be providing jointly provided switched access.  Each local exchange company is then entitled to bill and receive compensation for their respective portion of the access service they provide. 

27. Level 3 contends that its procedures for the exchange of toll free traffic and records are consistent with industry guidelines, including the guidelines set forth in MECAB.  Level 3 contends that it is actively delivering the traffic at issue in approximately 38 other states in accordance with regulatory approvals.  Level 3 contends that it has fully and fairly identified its services in accordance with applicable requirements and that Qwest, through its intervention, is attempting to make Level 3 accommodate Qwest’s system limitations. 

28. The only disputed issue is whether Level 3 meets its obligations to provide information to Qwest for originating-carrier toll-free traffic that Level 3 sends to Qwest for proper routing using Qwest facilities.  The focus of the dispute surrounds the applicability and compliance with MECAB Guidelines.  It is undisputed that Qwest and Level 3 have agreed to comply with MECAB Guidelines.  Level 3 contends that Qwest refuses to accept less onerous methods of monitoring traffic and exchanging records that are consistent with MECAB Guidelines, similar to that successfully negotiated with all other incumbent local exchange carriers (ILECs) performing the same functions that Qwest performs in the call flow.

29. Level 3 contends that Qwest has proposed an amendment to the parties’ Interconnection Agreement (ICA) to provide for indirect delivery of toll-free traffic in Colorado.  Level 3 further contends that it would encounter unnecessary problems and expense if it were to attempt to fulfill Qwest’s unnecessary proposed requirements.

30. Qwest does not object to Level 3 providing its proposed service so long as Qwest will have the necessary information available for proper billing of the functions it performs in connection with Level 3’s service.  Qwest contends it is unable to bill for the functions it performs in the call delivery process proposed by Level 3.  

31. Notably, this is not an ICA arbitration proceeding.  Proposed ICA amendments and surrounding negotiations have very little relevance to the pending action.  Qwest’s business practices and agreements with other carriers have little relevance to this proceeding under the present facts and circumstances.  Suffice it to say that Level 3 and Qwest have not reached agreement regarding an ICA amendment addressing the traffic at issue herein.

32. In the context of this proceeding, the Commission must determine whether the proposed tariff meets applicable criteria.  Necessarily, Level 3 must be able to demonstrate how it will provide the tariff services.  In part, Level 3’s ability to provide the disputed service is dependent upon compliance with MECAB Guidelines.

33. Section 3.1 of the MECAB Guidelines provides:

The industry reference for listing endpoint locations, billing percentages, and the providers involved in a MPB environment is NECA Tariff FCC No. 4. The information contained in this tariff specifies the apportionment of local transport or channel mileage rate element(s) among the providers and/or jurisdictions involved in access and interconnection services based on billing percentages. Each pair of end point locations, the related Billing Percentages, and the providers involved must be filed in NECA Tariff FCC No. 4 for access services. When billing percentages are required for interconnection services, the decision to file billing percentages in NECA Tariff FCC No. 4 is based upon provider-to-provider negotiations.

Exhibit C to Hearing Exhibit 2.

34. It is undisputed that the services at issue are access services and that Level 3 has agreed to comply with MECAB Guidelines.  Level 3 argues that the last sentence quoted above does not require updating the NECA Tariff FCC where compliance is impractical.  Qwest argues that specified information must be filed in NECA Tariff FCC No. 4.  The ALJ is persuaded by the explicit mandatory requirement of the MECAB Guidelines.

35. Although Level 3 argues that both parties know that applicable billing percentages in this particular instance will be 100 percent and 0 percent allocations, this does not negate the fact that such an allocation is still within a MPB environment.  

36. As testified by Mr. Brotherson:

[Qwest] follows the industry guidelines of NECA 4. It draws on the information that NECA 4 says shall be filed for the access services. And the tables, then, identify the pieces pursuant to NECA 4.…The billing system, if Level (3) complies with NECA 4, all of this traffic flows through the billing system, and the carriers get an accurate bill identifying the links of the call and parties involved.

Transcript at 78.

37. In absence of provider-to-provider negotiations to the contrary, it is reasonable for Qwest to rely upon Level 3’s agreed compliance with MECAB Guidelines.  In this proceeding, it matters not that Qwest may be capable of working around the problem. 

38. Suggestions in testimony that Qwest does not require any other provider to file information in NECA Tariff FCC No. 4 or that other ILECs have negotiated a satisfactory resolution with Level 3 raises some area of inquiry.  However, no showing has been made as to the comparability of surrounding facts and circumstances to the case at bar.  To the contrary, it appears that other providers have entered into ICA amendments addressing the disputed subject.  See e.g., Hearing Exhibits 5 through 7.

39. While Level 3 correctly argues that it should not be required to “fix” Qwest systems, Level 3 must fulfill its obligations undertaken in the tariff, including filing information in NECA Tariff FCC No. 4.  If Level 3 provides all information in the agreed form and manner, it matters not to Level 3 whether and how Qwest makes use of that information.  Should Qwest requirements not be met despite Level 3 compliance, such matters would be left to Qwest for resolution.

C. Level 3-Proposed Changes that are not Addressed  

40. If a Level 3-proposed change is shown on Hearing Exhibit 4 and is not discussed in this Decision, no party opposes the change.  The change is necessary for clarity or otherwise, is supported by the record, is in the public interest, and will be approved.  

D. Objections and Arguments that are not Addressed  

41. To the extent that Parties made arguments that are not addressed in this Decision, the ALJ considered those arguments and did not find them persuasive.  

III. CONCLUSIONS  
42. The tariff sheets appended to Advice Letter No. 22, as amended, should be permanently suspended.  

43. Tariff provisions that are consistent with the discussion above are just, reasonable, and in the public interest.  

44. Level 3 should be ordered to file, on not less than seven business days' notice, tariff provisions that are consistent with the discussion above.  

45. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  

1. The tariff sheets appended to Advice Letter No. 22, as amended, are permanently suspended.  
2. Within 60 days following the date on which this Recommended Decision becomes a final decision of the Commission, Level 3 Communications, LLC (Level 3), may file a notice in this docket that it has filed each pair of end point locations, the related Billing Percentages, and the providers involved in the proposed access service in National Exchange Carrier Association Tariff FCC No. 4.  For good cause shown, the Commission may grant additional time for compliance.
3. If Level 3 elects to file the notice provided for in Ordering Paragraph 2 above, it may then file, on not less than seven business days' notice, tariffs that comport with this Decision.  Level 3 shall make this compliance filing no later than 15 days following the filing date of the notice provided for in Ordering Paragraph 2 above.  For good cause shown, the Commission may grant additional time for compliance.
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_____________________________

Administrative Law Judge
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