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I. STATEMENT

1. This matter was remanded by the Commission to an administrative law judge for further hearing.  See Decision Nos. C08-0272 and C08-0498.

2. By Decision No. R08-1163-I, it was ordered that: “[t]o the extent that Golden West has failed or refused to provide the discovery ordered by the Commission in Decision No. C08-0272, it shall do so within ten days of the effective date of this Interim Order.”  Decision No. R08-1163-I at 6.

3. On November 14, 2008, the Motion of S&J Partners to set aside Decision No. R08-1163-I Motion for Protective Order and Motion to Stay Interim Order of Administrative Law Judge G. Harris Adams was filed.  Citing Paragraphs 46 and 47, as well as Ordering Paragraph 4 of Decision No. C08-0272, Respondent Golden West Commuter, LLC contends resolution of the matters referred to in Ordering Paragraph 4 is a condition precedent to Ordering Paragraph 2 of Decision No. C08-0272.  

4. Citing Rules 1400 and 1502 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 and Rule 26(c) Colorado Rules of Civil Procedure (C.R.C.P.) (in the alternative), Respondent requests a stay of Decision No. R08-1163-I, correction of the order to avoid irreparable harm.  In the alternative, a protective order is sought requiring Commission Staff (Staff) to fund an escrow account to pay for discovery costs.  Finally, Respondent seeks a stay of Decision No. R08-1163-I pending resolution of the motion filed.

5. On November 25, 2008, Staff responded to Respondent’s filing of November 14, 2008.  Staff initially requests that Respondent’s filing be stricken because S&J Partners (S&J) is not, itself, a party to this proceeding.  

6. On December 9, 2008, the reply of S&J Partners to Staff’s Motion to Strike Motions for Sanctions was filed.  Respondent responds to Staff’s motion to strike Respondent’s filing of November 14, 2008, requesting denial with prejudice and that sanctions be imposed for having to file the reply.  Citing the decisions addressed above, Respondent contends that Staff improperly seeks to collaterally attack Decision Nos. R08-1008-I and R08-1163-I.  Respondent also contends this matter was previously decided and that Staff’s repeated filing is in violation of Rule 11 C.R.C.P. and Rule 1202(e), 4 CCR 723-1.

7. S&J need not be a party to the proceeding in order to file a motion as a representative of Respondent in winding up its affair as a dissolved entity.  § 7-80-803.3, C.R.S., and Decision Nos. R08-1008-I and R08-1068-I.  Staff’s Motion to strike will be denied.  Respondent’s motion for sanctions will be considered by separate order after expiration of response time to the motion.

8. In its filing of November 25, 2008, Staff goes on to oppose the relief requested by Respondent.  First, Staff contends that Respondent improperly seeks review of Decision Nos. C08-0272 and C08-0498.  Second, it is contended that Respondent is attempting to make a mountain out of a molehill regarding the discovery requested.  Finally, Staff contends that Respondent failed to comply with Rule 1405(b) as a necessary precedent to the filing of a request for protective order.

9. The Commission previously ordered Respondent to comply with the propounded discovery in Decision No. C08-0272 upon Staff’s request.  It was previously found that Staff has made such a request.  Based thereupon, Respondent was ordered to respond to the discovery.  See Decision No. R08-1163-I.  The pending motion improperly seeks to collaterally attack the Commission’s prior decisions as to whether it is required to respond to discovery propounded and will be denied.  

10. The matter pending at bar is no longer solely a discovery matter; rather, it is also a matter of Respondent’s compliance with a Commission decision.  To the extent Respondent relies upon Rule 26 C.R.C.P. to support its request for relief, it is misplaced.  Rule 26 provides an avenue for relief regarding discovery.  The Commission previously ordered discovery and is not applicable to the issues at bar.

11. Beyond the obligation to respond, the motion to set aside and stay will be construed as a motion filed pursuant to Rule 1502, 4 CCR 723-1.  However, Respondent has failed to show that Ordering Paragraph 4 is a necessary condition precedent to Ordering Paragraph 2 of Decision No. C08-0272.  In addition to the language of Ordering Paragraph 2 standing independent, the cited paragraphs do not necessitate the recovery of costs be predetermined.  The fact that the Commission made provision for possible cost recovery does not necessarily require that such determination be required, much less funds be escrowed, before the response is made.  In fact, the only way to know what will be necessary for Respondent to comply with the discovery as ordered is to comply.  Until the response is complete, any cost to respond is speculative.

12. It is necessary to schedule a hearing on remand, address procedural matters, and address any other matters raised by the parties.  To do so, a prehearing conference will be held as ordered below.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4 CCR 723-1 will govern this prehearing conference.  

13. By Decision No. R08-1163, Richard J. Bara, Esq. was ordered to clear available dates with counsel for Staff for a rescheduled prehearing conference and to submit a list of mutually available dates to the Commission on or before December 12, 2008.
14. On December 12, 2008, Staff’s Notice of Availability for Prehearing Conference was filed.  Staff states that Mr. Bara had not conferred regarding schedule availability so notice is provided of several available dates for a prehearing conference.  A prehearing conference will be scheduled below in consideration of Staff’s availability.

II. ORDER

A. It is Ordered that:

1. The Motion of S&J Partners to set aside Decision No. R08-1163-I Motion for Protective Order and Motion to Stay Interim Order of Administrative Law Judge G. Harris Adams filed November 14, 2008, is denied.

2. Commission Staff’s motion to strike the Motion of S&J Partners to set aside Decision No. R08-1163-I Motion for Protective Order and Motion to Stay Interim Order of Administrative Law Judge G. Harris Adams filed November 14, 2008, is denied.

3. A prehearing conference in this docket is scheduled as follows:  

DATE:

January 6, 2009  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, 2nd Floor 
 

Denver, Colorado  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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