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I. STATEMENT  
1. On July  29, 2008, Culp Family Partners, Ltd., and Raymond M. Culp, as general partner (collectively, Complainants), filed a formal Complaint
 against Public Service Company of Colorado (Respondent, Public Service, PSCo, or Company).
  The Complainants allege that, notwithstanding demands made by Complainants, Respondent has failed to reimburse Complainants for a portion of the monies paid by Complainants pursuant to the terms of the Gas Distribution Facilities Extension Agreement (Agreement) entered into by Complainants and Respondent and dated March 7, 2007.  As a result of this failure, Complainants allege that Respondent breached the Agreement.  They seek refund of the monies they allege are owed to them pursuant to the Agreement and reimbursement for attorneys fees they allege they incurred in an attempt to obtain reimbursement pursuant to the Agreement.  This filing commenced this proceeding.  

2. By Minute Order dated August 6, 2008, the Commission referred this matter to an Administrative Law Judge (ALJ).  

3. On August 15, 2008, the Commission served an Order to Satisfy or Answer on Respondent.  On that same date, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the hearing in this matter for October 10, 2008.
  

4. On September 4, 2008, Respondent filed its Answer.
  That filing put the case at issue.  

5. The Parties in this matter are Complainants and Respondent.  

6. At the time and place scheduled, the ALJ called this matter for hearing.  The ALJ heard the testimony of three witnesses.  Complainants sponsored the testimony of Dr. Culp.
  Respondent sponsored the testimony of Messrs. Patrick Chappell
 and Ted Niemi.
  Eleven exhibits were marked, offered, and admitted into evidence.
  

7. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

8. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
9. The material facts (i.e., facts that will affect the outcome of this case) are undisputed.
  

10. Complainants are commercial customers who receive natural gas service from Respondent.  The location at which they receive the natural gas service at issue in this proceeding is an airplane hangar located at the Del Norte (Colorado) Municipal and County Airport.  

11. Respondent is a rate-related public utility which, as relevant here, provides natural gas utility service to customers in Del Norte, Colorado.  Respondent provides its natural gas utility service pursuant to the natural gas tariffs on file with the Commission.  In addition, and as pertinent here, Respondent enters into contractual arrangements as necessary to provide service to customers.  

12. On behalf of Complainants, in early 2007, Dr. Culp approached Public Service about obtaining natural gas service at the Complainants' airplane hangar at the Del Norte Municipal and County Airport.
  

13. The requested natural gas service required an extension of the Company's natural gas distribution system.  At the time of the request, the distribution system was capped (i.e., ended) to the east and south of the Complainants' hangar.  

14. In accordance with its Service Lateral Connection and Distribution Main Extension Policy (Main Extension Policy) tariff
 and its usual practice, on March 7, 2007, Public Service sent a letter to Dr. Culp in response to his inquiry about natural gas service.  Hearing Exhibit No. 1 at 2.  The letter stated that Public Service had prepared an engineering design and cost estimate to provide the requested natural gas service.  The letter informed Dr. Culp that, because the service required an extension of Public Service's natural gas distribution system, Complainants would be required to pay a refundable charge of $4,606
 to be used to construct the facilities necessary for Complainants to receive the requested service.  

15. Enclosed with the March 7, 2007 letter was Agreement No. 205464, dated March 7, 2007, for Dr. Culp's signature.  Hearing Exhibit No. 1 at 4; see also id. at 48 (fully-executed Agreement).  The Agreement recited that Dr. Culp wished to have Public Service provide natural gas service at the Del Norte hangar address and that PSCo's Main Extension Policy required a Construction Payment for the construction of a distribution main extension.
  The Agreement recited that the Company would construct the natural gas distribution facilities for a Construction Payment (that is, prepaid customer contribution) of $4,606 and would notify Dr. Culp when the construction was completed and the natural gas service was available (denominated as the Extension Completion Date).
  

16. Based on Dr. Culp's election, the Agreement provided that the  

Construction Payment may be refundable to Applicant [i.e., Complainants] in part or in its entirety during a ten (10) year period commencing with the Extension Completion Date.  Any possible refunds will be made in accordance with the terms and conditions of the Company's Service Lateral Connection and Distribution Main Extension Policy.  This policy is on file with the Public Utilities Commission of the State of Colorado and is available for inspection.  In no event will any combination of refunds or pass on payments exceed the Construction Payment nor will any refunds or pass on payments be made after ten (10) years from the Extension Completion Date, as determined from the Company's records.  

Hearing Exhibit No. 1 at 4, 48.  The Company agreed to collect the "participation charges caused by connections to the extension covered by [the] Agreement and [to] refund those amounts to Applicant" in accordance with the provision quoted above.  Id. 

17. Finally, the Agreement provided that the parties to the Agreement mutually agreed that  

the application and interpretation of [the] Agreement, including the definitions of terms used [in the Agreement], shall be in accordance with Company's Gas Service Rules and Regulations, including the Company's Service Lateral Connection and Distribution Main Extension Policy, on file and in effect from time to time with the Public Utilities Commission of the State of Colorado and that said Rules and Regulations constitute a part of this Agreement and are binding on the parties  

to the Agreement.  Id.  

18. In addition to the Agreement, the March 7, 2007 letter had two other enclosures.  First, a Gas Contingency List was enclosed.  Hearing Exhibit No. 1 at 5-6.  This document contained an explanation of the actions and steps required of Complainants as conditions to the Company's constructing the natural gas main extension.
  Second, an Obstructions and Proposed Gas Sketch was enclosed.  Id. at 7.  This document was a hand-drawn sketch that showed the location and size of the existing gas pipeline and of the proposed additional gas pipeline.  

19. The Complainants' natural gas main extension
 began with a connection to the Company's distribution system to the east and south of the hangar, proceeded to the west for 430 feet (parallel to Foxtrot Drive),
 and turned to the north for 157 feet (parallel to Delta Taxiway).  The Complainants' main extension was capped (i.e., ended) just to the east of Complainants' airplane hangar on Delta Taxiway.  Hearing Exhibit No. 1 at 9; Hearing Exhibit No. 7.  

20. A Service Lateral Extension is the "supply pipe extending from the distribution main to and including the first valve or cock on the main side of the meter necessary to supply service" to a customer.
  Hearing Exhibit No. 6 at Sheet No. R32.
  A service lateral was constructed from the Complainants' main extension to their hangar located on Delta Taxiway.
  The service lateral, which is not at issue in this proceeding, connected the Complainants' main extension to the hangar, thus permitting the Complainants to receive natural gas service from Public Service.  

21. The Company prepared a Work Order Package for the Complainants' natural gas main extension.
  Hearing Exhibit No. 4.  That package shows the Company's designation for the Complainants' natural gas extension as 10932182.  Public Service signed off on the Complainants' gas main extension as completed on April 26, 2007.
  Id. at 2.  

22. As part of the estimated cost for Complainants' main extension, Public Service did not ask Complainants to pay for any portion of the existing natural gas distribution system with which the Complainants' main extension connected.  

23. As part of the main extension, Complainants separately paid for repair of the Delta Taxiway made necessary by trenching done to lay the main extension.  They paid $862.72 for the repair.  Hearing Exhibit No. 1 at 20.  Thus, in total, Complainants paid $5,468.72 for the main extension and associated repairs.  

24. Before Complainants asked for natural gas service from Public Service, Dr. Culp contacted four of the five persons who had airplane hangars located on Foxtrot Drive.  He asked if they were interested in obtaining natural gas service from Public Service.  None had an interest, and Complainants went forward with their plan to obtain natural gas service.  

25. On July 16, 2007, the Company prepared a Work Order Package for a natural gas main extension to provide natural gas service to five airplane hangars (i.e., customers) located on Foxtrot Drive (Foxtrot main extension) at the Del Norte Municipal and County Airport.
  Hearing Exhibit No. 5.  The Foxtrot main extension work order is designated 10982102.  

26. The Foxtrot main extension Obstructions and Proposed Gas Sketch shows a natural gas main extension that begins with the western-most end of the Complainants' east-west section and then proceeds west (paralleling Foxtrot Drive) for 600 feet.  Id. at 6; see also Hearing Exhibit No. 7 (connection of extension 10982102 with extension 10932182 shown at the southwest corner of Delta Taxiway).  Public Service signed off on the Foxtrot main extension as completed on September 19, 2007.  

27. Each of five airplane hangars (i.e., PSCo customers) on Foxtrot Drive has a service lateral that connects to the Public Service natural gas distribution system at (or by means of) the Foxtrot main extension.  Hearing Exhibit No. 7.  

28. None of the five airplane hangars (i.e., Public Service customers) on Foxtrot Drive has a service lateral that connects to the Complainants' main extension.  

29. The Foxtrot main extension, as constructed, could not receive natural gas for delivery to the five customers on Foxtrot Drive were it not for its connection to the pre-existing Complainants' main extension.  

30. The Foxtrot main extension is a subsequent extension as evidenced by its being constructed after completion of Complainants' main extension, by its having a separate Work Order Package, and by its having a separate Gas Distribution Facilities Extension Agreement.  

31. When he learned of the Foxtrot main extension, Dr. Culp, relying on language in the Agreement, contacted Public Service to inquire about obtaining a refund of a portion of the customer contribution paid by Complainants.  Public Service responded, in January, 2008, that "the new extension is a subsequent Extension and is not served directly off of the extension you paid for.  The only refund on your extension would be the hanger (sic) south of yours on Delta Taxi Way."
  Hearing Exhibit No. 1 at 10.  

32. Complainants did not accept PSCo's explanation.  They continued to believe that they were entitled to a proportional refund, relying on the Agreement's refund language quoted in ¶ 16, above.  As a result, Complainants requested their counsel to review the relevant documents and to contact the Company in an attempt to resolve the dispute.  

Counsel for the Complainants wrote to Public Service on February 11, 2008.  Hearing Exhibit No. 1 at 11-12.  In that letter, counsel stated his opinion that the Agreement is a contract of adhesion;
 that, as such, the Agreement is to be construed strictly against the drafter (i.e., the Company) in the event of ambiguity or other problem; and that a contract of adhesion is 

33. to be construed in favor of the non-drafting party (i.e., Complainants).  He also explained that Dr. Culp paid for the entire gas main extension, including the portion to which the Foxtrot main extension connected, with the expectation (as stated in the Agreement) that he would receive a refund in the event another customer connected to the main extension for which he paid.  Counsel further stated that, because additional customers had connected to Complainants' main extension, Complainants were entitled to a refund.  He stated that the tariffs that are incorporated by reference into the Agreement are unintelligible and virtually impossible to understand.  He concluded by requesting Public Service to reconsider and to change its position denying the refund requested by Dr. Culp.  

34. On February 28, 2008, counsel for Public Service responded to the February 11, 2008 letter.  Hearing Exhibit No. 1 at 13-14.  In that letter, he stated his opinion that any dealing between the Company and its customers that is governed by a tariff is, arguably, a contract of adhesion because the Company's  

tariff ... has the force and effect of statutes and essentially reflects a contract mandated by law to apply between Public Service and each of its 1.3 million gas customers.  Public Service is required to abide by the terms and conditions of its tariff.  

Id. at 13.  He explained that the Main Extension Policy applies to many different situations and that "Public Service must apply a uniform interpretation of its tariff and cannot discriminate in its application among customers."  Id.  He stated that the Foxtrot main extension was constructed after, and was a transaction separate from, Complainants' main extension; that none of the five PSCo customers on the Foxtrot main extension connected directly to Complainants' main 

extension because a "customer is directly connected to a main via a service lateral" (id. at 14); and that, as a result,  

since each of the five subsequent customers will be directly connected to the new Distribution Main Extension [i.e., Foxtrot main extension] and not the Distribution Main Extension for which Dr. Culp contributed costs [i.e., Complainants' main extension], there is no recalculation of Dr. Culp's Construction Payment to factor in the sharing of costs by those five customers.  

Id. (underlining in original).  

35. Finally, in the February 28, 2008 correspondence, counsel for Public Service stated that, pursuant to the Main Extension Policy, the Company would refund $970 to Complainants.
  This amount represented an excess Construction Allowance that resulted from the Foxtrot main extension.
  

36. On March 31, 2008, Public Service refunded $970 to Complainants.
  This leaves a balance of $3,636 that is subject to refund to Complainants during the ten-year period specified in the Agreement, assuming the requisite conditions are met.  

On March 14, 2008, counsel for Complainants responded to the February 28, 2008 letter.  He acknowledged that "virtually all public utility contracts are adhesion contracts" (Hearing Exhibit No. 1 at 15) and that his intention was to point out that courts interpret such contracts against the drafter.  He then stated that the portion of the $4,606 allocated to the 430-

37. foot east-west section of Complainants' main extension and the amount paid to repair the Delta Taxiway should be "divided by 6 and Dr. Culp should be reimbursed for 5/6ths of everything that he paid for the east-west" section and the repair.  Id.  

38. In total, Complainants paid their counsel $1,680 for his efforts to settle the dispute with Public Service.  Hearing Exhibit No. 1 at 21-27.  

39. On July  29, 2008, Complainants filed the formal Complaint that commenced this docket.  They seek to recover $4,240.66 from Public Service.  Complainants calculate their claim as follows:  

430' ([length of] East-West leg)/587' (total [length of main extension]) x $4606 (paid to PSCo) + $862.72 (paid [for Delta Taxiway repair]) = $3530.66 (refund due)  

$3530.66 - $970 ([refunded by PSCo]) = $2560.66 (remaining refund due)  

        1680.00 (Cost of collection efforts)  

      $4240.66 (total now due)  

Hearing Exhibit No. 1 at 17.  

III. DISCUSSION  
40. Complainants request:  (a) that the Commission find that the Company has failed to abide by the Agreement; (b) that the Commission order the Company to refund money to Complainants pursuant to the terms of the Agreement; (c) that the Commission order the Company to reimburse the legal fees incurred by Complainants in their attempt to obtain reimbursement from the Company; and (d) that the Commission order such additional relief as the Commission deems appropriate.  

41. Respondent requests that the Commission find the Complaint to be unfounded and deny the requested relief.  

A. Burden of Proof.  

42. Complainants bear the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

B. Pertinent Language from Tariffs and Agreement.  

43. The Main Extension Policy and the Agreement form the basis for the Complaint.  It is appropriate, therefore, to set out the pertinent language from these documents.  

44. The Agreement provides, as relevant here, that the  

Construction Payment may be refundable to Applicant in part or in its entirety during a ten (10) year period commencing with the Extension Completion Date.  Any possible refunds will be made in accordance with the terms and conditions of the Company's Service Lateral Connection and Distribution Main Extension Policy.  This policy is on file with the Public Utilities Commission of the State of Colorado and is available for inspection.  In no event will any combination of refunds or pass on payments exceed the Construction Payment nor will any refunds or pass on payments be made after ten (10) years from the Extension Completion Date, as determined from the Company's records.  

Hearing Exhibit No. 1 at 4, 48 (emphasis supplied).  The Agreement further provides that the parties to the Agreement mutually agreed that  

the application and interpretation of [the] Agreement, including the definitions of terms used [in the Agreement], shall be in accordance with Company's Gas Service Rules and Regulations, including the Company's Service Lateral Connection and Distribution Main Extension Policy, on file and in effect from time to time with the Public Utilities Commission of the State of Colorado and that said Rules and Regulations constitute a part of this Agreement and are binding on the parties  

to the Agreement.  Id. (emphasis supplied).  

45. The Main Extension Policy contains the rules that govern refund of a Construction Payment
 during the ten-year period following the Extension Completion Date.  There are two refund provisions, each of which addresses a different circumstance.  

46. The first provision is:  

 
For each additional Permanent Service customer connected directly to a gas Distribution Main Extension upon which there is unfunded Construction Payment remaining, Company will recalculate the extension considering the costs of any additional facilities and considering the Construction Allowance provided by such additional customer or customers, as well as appropriate sharing of Construction Payment requirements among all customers to be served by the gas Distribution Main Extension.  

Hearing Exhibit No. 6 at Sheet No. R40, second full paragraph (emphasis supplied).  A service lateral connects a customer to a gas distribution main.  

47. The second provision is:  


In the case of a subsequent extension made from an extension on which there are remaining unrefunded customer Construction Payments and where the initial calculated Construction Allowance from customers on said subsequent extension would exceed the construction costs for such extension, the excess Construction Allowance will be credited to the extension on which there is remaining unrefunded customer Construction Payments and [will] become a part of the annual refunds made thereon.  

Hearing Exhibit No. 6 at Sheet No. R40, third full paragraph (emphasis supplied).  This is the provision pursuant to which Public Service refunded $970 to Complainants.  

C. Claim for Relief:  Failure to Comply with Tariff and Agreement.  
48. Complainants base their claim for relief on Public Service's failure to abide by the Agreement and, thus, on its failure to abide by the incorporated Main Extension Policy tariff pertaining to refunds.  They assert that the tariff is, at best, ambiguous; that the Agreement and tariff, being similar to a contract of adhesion, must be strictly construed against their author, Public Service; and that any ambiguity in the language must be resolved in Complainants' favor.  As a result, they argue that they are entitled to a five-sixth refund of the amount they paid the Company to construct the east-west portion of their main extension and of the amount they paid to repair the taxiway.  

49. Complainants have failed to meet their burden of proof.  

50. First, the Main Extension Policy is not ambiguous with respect to the circumstances under which the Company will make refunds.  Sheet No. R40, quoted above, contains two provisions, each of which applies in a separate and well-defined circumstance.  

51. Under the first provision, one or more customers connect directly to a main extension paid for by a customer pursuant to the Main Extension Policy; and there is a proportional sharing of the cost of the main extension.
  Direct connection means connection by means of a service lateral from the main extension to the customer's meter.  See, e.g., Hearing Exhibit No. 6 at Sheet No. R32 (definition of Service Lateral Extension).  Although Complainants argue that this portion of the tariff should apply in this case, this provision does not apply because it is undisputed that none of the Foxtrot Drive customers is served by a service lateral that connects to the Complainant's main extension.  

52. Under the second provision, a main extension paid for by a customer is extended by construction of a subsequent main extension paid for by one or more customers; and the Company credits the first main extension with any excess construction allowance from the subsequent main extension.
  This provision applies in this case because the Foxtrot main extension connected to (i.e., extended) Complainants' main extension.  This is the provision pursuant to which the Company properly credited $970 to Complainants in March, 2008.  

53. Second, assuming for argument that the Agreement is ambiguous because the tariff language is ambiguous (which it is not), the standard for interpreting the Agreement and the tariff proposed by Complainants does not apply.  

54. The Commission has addressed and answered the questions of whether the utility is the author of a tariff and whether a tariff is to be construed strictly against the utility:  

 
Resolution of this case, in important respects, involves construction and interpretation of Public Service's tariff.  That tariff contains the rates, terms, and conditions of electric service provided by the Company to end-users, and Public Service is obliged to comply with that tariff in rendering service to customers.  We first address the standard for interpreting the Company's tariff used by the ALJ.  Specifically, the ALJ concluded that Public Service's tariff sheets "... are to be strictly enforced against Public Service, its author."  Recommended Decision, page 17.  Public Service suggests that this standard is incorrect, and apparently accounts for many of the ALJ's recommendations in favor of Complainant ... and against the Company.  According to [PSCo's] Exceptions, tariffs are to be considered like statutes, the language to be "read and considered as a whole" and construed "to give consistent, harmonious, and sensible effect to all of its parts."  See U. S. West v. Longmont, 924 P.2d 1071, 1079 (Colo. App. 1995), aff'd. 948 P.2d 509 (Colo. 1997).  

 
We agree with [PSCo's] Exceptions on this point.  The court in U. S. West v. Longmont (at 1079) observed that:  

[S]tandard principles of statutory construction apply to the interpretation of (a) tariff.  Hence, we must give effect to the intent of the legislative body, i.e., the [Commission], by looking first at the language of the tariff.  Further, its language must be read and considered as a whole, and, when possible, it should be construed to give consistent, harmonious, and sensible effect to all of its parts.  In case of ambiguity, a court may also be guided by the consequences of a particular construction.  

Accord:  Redfern v. U.S. West Communication, Inc., 38 P.2d 566 (Colo. App. 2000) (standard principles of statutory construction apply to the interpretation of a tariff).  

 
The ALJ in this case strictly interpreted the tariffs against Public Service, their purported "author,"[note 4] in resolving many of the disputes here.  And apparently that standard of construction of the tariffs, in part, led the ALJ to conclusions which gave the Complainant the benefit of all doubts.  To the extent the ALJ relied on this "strict-enforcement" (against the Company) standard in applying the tariffs at issue, we hold that this was incorrect.  

Note 4:  To characterize the utility as the "author" of its tariffs is not completely accurate.  For example, in cases where the Commission has conducted hearings on a tariff, the Commission has reviewed and approved as lawful the tariff sheets filed after those hearings.  Indeed, in many of those hearings, the Commission orders the utility to file specific tariffs.  

Decision No. C03-0867 at ¶¶ 15-17.  

55. In addition, Public Service must apply its tariffs as they are written because "tariffs are legally binding."  AviComm, Inc. v. Colorado Public Utilities Commission, 955 P.2d 1023, 1031 (Colo. 1998).  

56. Thus, Complainants' argument that the Agreement is a contract of adhesion and that the terms must be construed strictly against the Company as the drafter of the Agreement is unpersuasive.  The Agreement is, in all material respects, consistent with the Main Extension Policy tariff.  In addition, the Agreement provisions that Complainants assert are ambiguous are, in fact, provisions of the Main Extension Policy tariff.  The principles of statutory construction apply to interpretation of a tariff.  Application of the principle that the language is to be read as a whole and is to be constructed to give a harmonious and consistent result leads to the conclusion that Public Service correctly applied the Main Extension Policy.  Finally, Public Service is not the author or drafter of the Main Extension Policy tariff provisions at issue.  

57. Third and finally, Public Service made two determinations with respect to Complainants' eligibility for refund of a portion of the $4,606 customer contribution to Complainants' main extension.  First, Public Service determined that Complainants were eligible for a $970 refund, which PSCo paid to Complainants in March, 2008.  Second, Public Service determined that Complainants were not eligible, at present, for any other refund, although Complainants might be eligible for an additional refund in the future depending on the circumstances.  Each of these decisions was made pursuant to, and in accordance with, the terms of the Agreement and of the Main Extension Policy that is incorporated by reference into the Agreement.  Each of the decisions is supported by the record in this proceeding.  

D. Claim for Relief:  Reimbursement of Attorneys Fees.  
58. Complainants also seek reimbursement of the costs they incurred in attempting to obtain a refund from Public Service.  The costs are the attorneys fees incurred by Complainants and are in the nature of damages.  

59. The requested relief will not be granted.  First, as discussed above, Complainants failed to carry their burden of proof in this matter.  Second, the Commission does not have authority to award damages in the proceedings before it.  

IV. CONCLUSIONS  
60. The Commission has jurisdiction over the subject matter of this proceeding and over the Parties to this proceeding.  

61. Complainants have not met their burden of proving the allegations in the Complaint.  

62. The Complaint should be denied and dismissed with prejudice.  

63. Public Service should review the language of its Agreement to assure that it is in agreement with the language of the Main Extension Policy.  

64. This Docket should be closed.  

65. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  
1. The Complaint filed by Culp Family Partners, Ltd., and Raymond M. Culp, as general partner, is denied.  

2. The Complaint filed by Culp Family Partners, Ltd., and Raymond M. Culp, as general partner, is dismissed with prejudice.  

3. Public Service Company of Colorado is advised to review the language of its Gas Distribution Facilities Extension Agreement and, where necessary, to make the language consistent with its natural gas Service Lateral Connection and Distribution Main Extension Policy tariff.  

4. Docket No. 08F-332G is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Complaint is Hearing Exhibit No. 8.  


�  Dr. Raymond M. Culp signed and filed the Complaint on behalf of the Complainants.  Pursuant to Decision No. R08-0953-I, Dr. Culp filed a sworn statement that established that he met the requirements to represent the Complainants pro se.  By Decision No. R08-0985-I, the ALJ found that Dr. Culp could represent the Complainants pro se, and he did so throughout this proceeding.  


�  The Commission scheduled the hearing for Denver, Colorado.  On motion, the ALJ changed the hearing location to Del Norte, Colorado but retained the scheduled hearing date.  Decision No. R08-0953-I.  


�  The Answer is Hearing Exhibit No. 9.  Complainants filed a response to the Answer.  As they did not seek or obtain permission to file the response pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1308(a) (no response permitted of right to an answer to a complaint), the ALJ did not consider the response.  This Order memorializes the oral ruling on this issue made during the hearing.  


�  Dr. Culp is the managing general partner and only officer of Complainant Partners, Ltd.  He is the individual who arranged natural gas service on behalf of the Complainants; who signed the Gas Distribution Facilities Extension Agreement on behalf of Complainants; and who, on behalf of Complainants, had all contact with Respondent pertaining to this matter.  


�  Mr. Chappell is employed by Respondent as the Manager of Operations and Design in the San Luis Valley and Salida, Colorado areas.  He has worked for Respondent for 34 years.  He has been employed in the management of gas operations and design of gas distribution systems in the San Luis Valley and Salida, Colorado areas for the past 20 years.  


�  Mr. Niemi is employed by Xcel Energy Services as Manager of Regulatory Administration on behalf of Respondent.  He has worked for (or on behalf of) Respondent for 31 years.  For five or six years, he worked in the gas construction portion of the Company.  For the past 25 or 26 years. Mr. Niemi has worked in the regulatory area and is knowledgeable about Respondent's tariffs.  


�  Hearing Exhibit No. 11 was late-filed.  


�  Where there were factual disputes, they were about non-material facts; consequently, the factual disputes are not discussed here.  


�  Hearing Exhibit No. 7 is a drawing of the portion of the airport that is relevant to this proceeding.  The Exhibit also shows the location and size of the pipes in the Company's natural gas distribution system as the system existed as of the date of the hearing.  


�  The Service Lateral Connection and Distribution Main Extension Policy is found in the Company's gas tariff at Sheets No. R30 through No. R45.  The Main Extension Policy as it existed when the Gas Distribution Facilities Extension Agreement was signed in March, 2007 is Hearing Exhibit No. 6 and Hearing Exhibit No. 11.  


�  The customer contribution of $4,606 was the Company's total estimated cost of $5,356 less the construction allowance calculated in accordance with the Main Extension Policy at Sheet No. R34 (commercial service).  The calculations were done in accordance with the Main Extension Policy.  Complainants paid in full, and neither the customer contribution of $4,606 nor its payment is at issue in this proceeding.  


�  The Main Extension Policy defines a distribution main extension as the distribution or supply mains that are necessary to provide natural gas service to additional PSCo customers.  Hearing Exhibit No. 6 at Sheet No. R31.  This definition is consistent with the definition of main found at Rule 4 CCR 723-4-4001(r) ("distribution line that serves, or is designed to service, as a common source of supply for more than one service lateral").  


�  The definition of Extension Completion Date in the Agreement is not consistent with the definition of Extension Completion Date in the Main Extension Policy at Sheet No. R31.  The Company should review the Agreement and be sure that the language of the Agreement is consistent with the tariff.  The cited inconsistency is not material to resolution of this case.  


�  Dr. Culp accepted the conditions on March 8, 2007.  Complainants met the conditions.  


�  When the natural gas main extension was completed, the main extension became the property of Public Service as part of its natural gas distribution system.  Reference in this Decision to Complainants' natural gas main extension (or similar references) is to differentiate the gas main extension for which Complainants paid from other gas main extensions for which other individuals paid (e.g., the Foxtrot main extension discussed below).  The reference does not mean, and is not intended to indicate, that Complainants own the natural gas main extension for which they paid.  


�  This is the east-west section.  It is the section at issue in this proceeding.  


�  This definition is consistent with the definition of service lateral found at Rule 4 CCR 723-4-4001(bb) ("that part of a pipeline system used, or designed to be used, to serve only one customer").  


�  Unless the context indicates otherwise, reference in this Decision to Sheet or Sheets is to PSCo's natural gas tariffs on file with the Commission.  


�  Construction of the service lateral was not part of the Agreement.  It was done separately.  


�  A work order package typically includes cost estimates, accounting information, location information, an Obstructions and Proposed Gas Sketch, payment information, and work completion information and signatures.  


�  Pursuant to Sheet No. R31, this is the Extension Completion Date.  


�  These are the same persons who indicated no interest in natural gas service when contacted by Dr. Culp.  


�  For the reason discussed later, this statement was not entirely correct.  


�  He described the Agreement as a contract of adhesion because it was a transaction controlled and dictated by Public Service, not an arm's-length transaction.  


�  The Main Extension Policy tariff provision is found in Hearing Exhibit No. 6 at Sheet No. R40.  


�  The refund calculation is shown on Hearing Exhibit No. 5 at 4.  


�  This refund is not at issue in this proceeding.  


�  A Construction Payment is the amount advanced by a person seeking to receive natural gas service "to pay all construction costs in excess of Construction Allowance."  Hearing Exhibit No. 6 at Sheet No. R32.  In this case, the Construction Payment was $4,606 (i.e., the amount Complainants paid PSCo for the main extension).  


�  This discussion is simplified but captures the tariff elements that are pertinent to this proceeding.  


�  This discussion is simplified but captures the tariff elements that are pertinent to this proceeding.  
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