Before the Public Utilities Commission of the State of Colorado

Decision No. R08-1243
Docket No. 08A-366EG

R08-1243Decision No. R08-1243
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08A-366EGDOCKET NO. 08A-366EG
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR APPROVAL OF ITS ELECTRIC AND NATURAL GAS DEMAND-SIDE MANAGEMENT (DSM) PLAN FOR CALENDAR YEARS 2009 AND 2010 AND TO CHANGE ITS ELECTRIC AND GAS DSM COST ADJUSTMENT RATES EFFECTIVE JANUARY 1, 2009 AND FOR RELATED WAIVERS AND AUTHORIZATIONS.
RECOMMENDED DECISION of
administrative law judge
G. Harris Adams
accepting STIPULATION
AND graNting application
Mailed Date:  November 28, 2008
TABLE OF CONTENTS

2I.
BACKGROUND

A.
Introduction
2
B.
Application
2
C.
Procedural History
3
II.
FINDINGS OF FACT
7
A.
DSM Goals
7
B.
DSM Budget
8
C.
Providing All Customer Classes an Opportunity to Participate
10
D.
Low-Income DSM and Cost Recovery
12
E.
Impact Upon Low-Income and Non-Participants
13
F.
Self-Direct DSM Program and Participant Operations and Maintenance (O&M) Data
14
G.
Just, Reasonable, and in the Public Interest
17
III.
ORDER
18
A.
It Is Ordered That:
18


I. BACKGROUND
A. Introduction
1. Pursuant to Rule 4752 of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-4, natural gas utilities are to file a gas Demand Side Management (DSM) plan and application for cost recovery by September 29, 2008.
  This same rule also directs that natural gas and electric combination utilities to file DSM plans covering three years.

2. In Docket No. 07A-420E, Public Service Company of Colorado (Public Service) proposed filing a combined gas and electric DSM plan and proposed filing DSM plans biennially.  Public Service also proposed filing its initial gas and electric DSM plan by August 1, 2008.

3. By Decision No. C08-0560, the Commission directed Public Service to file a DSM application by August 1, 2008, proposing gas and electric DSM .plans for 2009 and 2010.

B. Application
4. On August 11, 2008, Public Service filed an Application for an Electric and Gas Demand Side Management Plan (Application) along with direct testimony.  This Application was timely filed in accordance with the timetable set forth in Decision No. C08-0560.

5. In its Application, Public Service requested an order approving the 2009-10 Biennial DSM Plan and authorizing Public Service to place into effect revised gas and electric tariff sheets modifying its Gas Demand Side Management Cost Adjustment (DSMCA) tariff and implementing revised gas and electric DSMCA rates effective January 1, 2009.

6. In its Application, Public Service proposed DSM programs for Business, Residential, and Low-Income customers.  Public Service also proposed indirect programs and activities, pertaining to customer education, market transformation, program planning, administration, evaluation, measurement, and verification.  The Application also presented the electric and gas Technical Assumptions used in developing the DSM Plan.

7. In the Application, Public Service presented estimated measurements of the cost-effectiveness of the proposed DSM programs, applying a modified Total Resource Cost (TRC) test, as set forth in Rule 4751(n) for gas DSM programs and as set forth in Decision No. C08-0560 regarding Public Service’s electric DSM programs.  The Application presented estimated values for 2009 of 3.42 for electric DSM programs and 1.70 for gas DSM programs.  For 2010, the Application presented estimated values of 3.45 for electric DSM programs and 1.75 for gas DSM programs.

8. Public Service proposed annual energy savings of approximately 181 GWh in electric and 318,000 Dth in natural gas in 2009, and 244 GWh and 403,000 Dth in 2010.  The Application proposed expenditures of $61,266,787 (gas and electric) in 2009 and $76,378,511 (gas and electric) in 2010.

C. Procedural History
9. By Decision No. C08-0986, the Commission referred this matter to an administrative law judge (ALJ) for hearing and preparation of an Initial Commission Decision to be rendered as provided by § 40-6-109(6), C.R.S.

10. In a motion filed September 9, 2008, Public Service requested approval for an alternative form of public notice and proposed extending the September 11, 2008, deadline for intervention to September 18, 2008.  Public Service also proposed to waive response time to petitions to intervene filed by persons who were admitted as intervenors in Docket No. 07A-420E.  Public Service also proposed a procedural schedule for consideration in this Docket.

11. By Decision No. C08-0987, the Commission granted the alternative form of notice and extended the intervention deadline.  
12. By Decision No. R08-1033-I, the ALJ set forth a procedural schedule and established procedures for this Docket.  

13. In response to Public Service’s Application, interventions were filed by several parties.  By Decision No. C08-0987, the Commission granted the interventions of Wal-Mart Stores, Inc./Sam’s West, Inc. (Wal-Mart).; Colorado Energy Consumers Group (CEC); Ratepayers United of Colorado, LLC (RUC); City of Boulder/County of Boulder (Boulder); Energy Efficiency Business Coalition (EEBC); Ms. Leslie Glustrom; Energy Outreach Colorado (EOC); Ms. Nancy LaPlaca; Western Resource Advocates/Southwest Energy Efficiency Project (WRA/SWEEP); CF&I Steel, LP/Climax Molybdenum Company (CF&I/Climax); and The Kroger Company (Kroger).  The Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and the Governor's Energy Office (GEO) intervened as of right.  By Decision No. R08-1033-I, Mr. John Baeverstad was granted an intervention.

14. On October 29, 2008, a Stipulation and Settlement Agreement (Settlement Agreement) along with the Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion) were filed by Public Service on its own behalf and on behalf of Staff, OCC, WRA/SWEEP, CEC, Boulder, EOC, GEO, Wal-Mart, Kroger; EEBC, and Ms. LaPlaca (the Settling Parties).  A copy of the Settlement Agreement is attached hereto as Appendix A.

15. In the Settlement Agreement, the Settling Parties propose modifications to the DSM Plan filed in the Application, including increases in the gas and electric goals and budgets, and propose a process for making additional changes to the DSM Plan in the future.  The Settlement Agreement also proposed 11 specific changes to the DSM programs, as outlined in Appendix A of the Settlement Agreement, as well as modifications to the Self-Direct DSM program.  The Settlement Agreement sets forth the technical assumptions and cost-benefit calculations to be used in the DSM Plans and proposes a timetable and procedure for the evaluation, measurement, and verification of the DSM programs.  The Settlement Agreement also proposes a procedure for handling confidential Participant Operations and Maintenance (O&M) data and establishes reporting requirements for Public Service.

16. By Decision No. C08-1172, the Commission acknowledged the Settlement Agreement and that four intervenors were not a party thereto.  The Commission further noted that, of the four non-signing parties, CF&I/Climax has no objection to approval of the Settlement Agreement, Ms. Glustrom takes no position, Mr. Baeverstad opposes the Settlement Agreement, and the RUC has not communicated their position.
  The Commission then amended Decision No. C08-0986, referring the matter to the ALJ to render a Recommended Decision, rather than an initial Commission decision.

On November 4, 2008, the Motion for Further Procedural Guidance Relating to the Hearings in this Matter in Light of the Contested Settlement and for Waiver of Response 

17. Time was filed by Public Service.  Public Service requested that parties intending to cross-examine any witnesses be required to identify such witnesses in advance, together with estimated times for cross-examination.  Additionally, because Public Service intended to only call witnesses to support the Settlement Agreement, disclosure was requested as to any witnesses the Commission may wish to question.

18. By Decision No. R08-1160-I, the ALJ scheduled a hearing on the Joint Motion contemplated that approval of the Settlement Agreement will result in approval of the Application in this docket.  The ALJ further disclosed three areas of questioning to be addressed during the hearing: (a) the ability of Staff and OCC to fully audit, verify, and analyze cost-effectiveness, relative to the “Confidentiality of Participant O&M Data” provisions set forth in paragraph III.4 of the Settlement Agreement; (b) the ability of budgeted DSM dollars to be moved between electric and gas programs, pursuant to the language in Paragraph III.7 of the Stipulation; and (c) the recovery of costs associated with the existing Energy $aving Partners (E$P)  Program, pursuant to the language in the proposed Gas DSMCA tariff.

19. At the assigned time and place the matter was called for hearing.  During the course of the hearing, testimony was received from Frederic C. Stoffel, Peter J. Narog, and George T. Spargo, on behalf of Public Service, Steve W. Chriss on behalf of Wal-Mart, P.B. Schechter on behalf of the OCC, and Ron Davis on behalf of Staff.  Hearing Exhibits 1 through 18 were admitted into evidence.  

II. FINDINGS OF FACT
A. DSM Goals

20. Concerning gas DSM programs, Rule 4753(g)(I) states: 

The utility’s annual expenditure target for DSM programs shall be, at a minimum, two percent of a natural gas utility’s base rate revenues, (exclusive of commodity costs), from its sales customers in the 12-month calendar period prior to setting the targets, or one-half of one percent of total revenues from its sales customers in the 12-month calendar period prior to setting the targets, whichever is greater.
Rule 4753(g)(I), 4 CCR 723-4.

21. Public Service stated that their gas base rate revenues for 2007 were $287,991,934.  Two percent of this value is $5,759,839.  One-half of 1 percent of the gas base rate revenues is $5,673,820.  In order for Public Service to comply with Rule 4753(g)(I) it must establish a gas DSM expenditure target of at least $5,759,839.
  The Settlement Agreement presents a 2009 gas DSM budget of $12,628,529 and 2010 budget of $16,516,364.  The Settlement Agreement complies with Rule 4753(g)(I).

22. Commission Decision No. C08-0560 established electric DSM energy and demand goals for Public Service.  The energy goals are set at 150 GWh for 2009 and 220 GWh for 2010.
  The demand goals are set at 36 MW for 2009 and 53 MW for 2010.

23. The Settlement Agreement states that “(t)he Settling Parties also agree that the company shall use best efforts to achieve at least 58 MW and 75 MW in demand reductions in 2009 and 2010, respectively.”

24. The ALJ finds that the Settlement Agreement complies with the electric DSM energy and demand goals set forth in Decision No. C08-0560 for 2009 and 2010.

B. DSM Budget

25. Rule 4753(h), 4 CCR 723-4, directs gas utilities to propose a DSM budget, providing detail regarding the proposed expenditure level.  This rule outlines seven budget categories to be contained with the budget.

26. The Commission has outlined the minimum required contents of Public Service’s electric DSM plan, including “Budgets for each program, indirect impact programs, administration and the total portfolio.”  Decision No. C08-0560 at ¶ 171.

27. Public Service presented in the Application detailed budgets for 2009 and 2010,
 separated by electric and gas DSM.  These budgets elaborate the original total expenditure projections proposed by Public Service, not the expenditure projections set forth in the Settlement Agreement.  The Settlement Agreement states that:

An updated version of the DSM Plan that reflects changes agreed to as part of this Settlement, together with errata correcting certain errors, shall be filed with the Commission with sixty days following issuance of a final Commission order approving this Stipulation.

28. Mr. Baeverstad’s Answer Testimony expresses concern regarding the portion of DSM funds budgeted for costs other than rebates, such as planning, design, administration, program delivery, advertising, promotion, customer education, and measurement and verification.

29. In adopting the final Gas DSM Rules the Commission addressed the issue of establishing limits on specific budget categories.  See Decision No. C08-0248.  At paragraph 24, regarding education and planning expenses, the Commission states:

While we agree that a DSM plan with a disproportionately large quantity of these types of expenditures may not be sound, we believe that the overall total Resource Cost (TRC) test and bonus incentives will serve to limit a utility’s expenditure on these activities.
The Commission also addressed this concern with regard to electric DSM budgets at paragraph 166 of Decision No. C08-0560:

We do not find there a need to set specific restrictions upon the administration expenses.  Such expenses will be indirectly limited by their inclusion within the overall budget and will affect the resulting TRC calculations for the DSM portfolio.
30. It is found that the Commission decisions noted have addressed the concerns raised by Mr. Baeverstad.  The ALJ finds that the approval being sought by the Applicant is of the overall annual DSM budgets, by fuel source, and that the Commission’s purview does not extend to budget categories.

31. The Settlement Agreement states that:

The Settling Parties agree that Public Service shall have flexibility to move budget dollars between specific programs and customer segments within its proposed gas DSM program portfolio and within its proposed electric DSM program portfolio…

As noted in paragraph 17, above, the ALJ directed parties in Decision No. R08-1160-I to clarify whether this flexibility includes the moving of budget dollars between the electric DSM program and gas DSM program.  During oral testimony Public Service clarified that this flexibility only pertains to the movement of budget dollars within each program (gas and electric), not between them.  The ALJ finds that this clarification resolves the concern of gas customers funding electric DSM, and vice versa, if funds were to move between the gas and electric DSM budgets.
C. Providing All Customer Classes an Opportunity to Participate

32. Regarding electric DSM, § 40-3.2-104(4), C.R.S., states that “[t]he Commission shall ensure that utilities develop and implement DSM programs that give all classes of customers an opportunity to participate.”  Section 40-3.2-103, C.R.S., pertaining to gas DSM, does not contain similar language concerning an opportunity for all customer classes to participate, other than the general directive that gas utilities “develop and begin implementing a set of cost-effective DSM programs for its full service customers” (§ 40-3.2-103(3)(a), C.R.S., emphasis added).

33. The Application proposed 16 DSM programs for business customers, 11 programs for residential customers, and 4 programs targeting low-income residential customers.  The business DSM programs and proposed expenditures are primarily electric-related, reflecting the fact that most business gas customers are transportation-only customers, exempt from the DSMCA and therefore are ineligible to participate in gas DSM.

34. The Settling Parties contend that, based upon the “breadth of the programs offerings contemplated for each segment, Public Service’s proposed electric and gas DSM portfolios, as set forth in the DSM Plan as amended by this Stipulation, have been designed to afford all classes of customers an opportunity to participate.”  The ALJ finds that the record in the Docket supports this contention.

35. Mr. Baeverstad’s Answer Testimony expressed various concerns regarding the design and implementation of Public Service’s Lighting Efficiency electric DSM program.  Mr. Baeverstad contends that certain segments of the market are being omitted and that rebate levels and payback periods are not being set properly.  Mr. Baeverstad also proposes other changes to the program design and implementation.

36. Public Service filed Rebuttal Testimony responding to Mr. Baeverstad’s concerns.  In their testimony Public Service clarified aspects of their program design and disputed Mr. Baeverstad’s concerns.

37. As noted in Rule 4753(e), 4 CCR 723-4, concerning gas DSM, and in paragraph 171 of Decision No. C08-0560, the focus of the Commission’s regulation of DSM plans is at the program level.  Further, based upon the information required by the above-referenced rule and decision, the Commission’s focus is on matters such as: the customer segments being targeted; the participation rates anticipated; the estimated energy savings; and cost effectiveness.  This is consistent with the intent of the authorization sought in the Settlement Agreement, where it recommends that:

…the Commission grant the Company the discretion to modify the specific DSM programs set forth in the DSM Plan as amended by this Stipulation, including but not limited to, changing the level of rebates paid to participants, and adding new programs or discontinuing DSM programs without the requirement to obtain the Commission’s pre-approval of such modifications.

38. Mr. Baeverstad’s very specific concerns about particular details of program design are appropriately addressed in this proceeding.  However, in light of the totality of circumstances surrounding the comprehensive settlement reached by a vast array of represented interests, it is found that the narrow objections raised for a given rebate level or specific program implementation are not sufficient to overcome the public interest supporting approval of the Settlement Agreement.  

D. Low-Income DSM and Cost Recovery

39. Rule 4757(f) states:

A utility may continue DSM programs that were in existence on or before May 22, 2007, the effective date of 40-3.2-103, C.R.S. concerning measures to promote energy efficiency, and shall not be required to obtain approval from the Commission for recovery of costs associated with such programs.  Any new expenditure for such programs must be included in the annual DSM plan filing and G-DSMCA application.  Existing low-income DSM programs that recover costs from all customer classes shall continue such recovery.”

Rule 4757(f), 4 CCR 723-4.

40. The E$P Program was initially approved by Decision No. C92-1519 and was in existence before Mary 22, 2007.  The E$P Program recovers costs from all customer classes.  The ALJ finds that Rule 4757(f) would pertain to “new expenditures” for E$P, if Public Service were proposing a continuation of E$P.

41. The Application proposes a “Single-Family Weatherization Program” that “will offer natural gas and electric efficiency measures to low-income single-family households.”
  The costs associated with this program are proposed to be recovered only from the residential customer class, according to the proposed Gas DSMCA tariff.
  The ALJ determined prior to the hearing that it was unclear how the Single Family Weatherization Program differed from E$P, and thus, directed the Settling Parties to address conformance with Rule 4757(f) at the Hearing, as noted in paragraph 17, above.

42. In oral testimony provided by Public Service during the Hearing, the following distinctions between the Single-Family Weatherization Program and E$P were presented:

· E$P addresses only natural gas; Weatherization will address gas and electricity

· E$P does not contain a list of energy efficiency measures that qualify for a rebate, and provides a per home rebate of $1,000; Weatherization includes a specific list of measures and rebates amounts for each measure.

· Weatherization will document and track participation rates and measures.

· Public Service contracts with local entities to provide E$P services; Weatherization funds will be distributed via GEO, who will contract with the local entities.

43. The ALJ finds the distinctions between E$P and the Single-Family Weatherization Program to be of modest significance when presented as a basis for justifying that the E$P Program is not continuing and that Rule 4757(f) does not apply.  Yet, the record in this proceeding presents an undisputed claim that the Single-Family Weatherization Program is not a continuation of E$P.  Thus, the ALJ finds no issue regarding how the Weatherization Program costs are proposed to be recovered.
E. Impact Upon Low-Income and Non-Participants

44. Section 40-3.2-104(4), C.R.S., directs the Commission to “give due consideration to the impact of DSM programs on nonparticipants and on low-income customers.”   The Settlement Agreement states:

The Settling Parties agree that the Company’s proposed 2009-2010 DSM Biennial Plan and associated budgets as modified by the Stipulation were developed giving due consideration to the impact of the DSM Plan on non-participants and on low-income customers.
45. By Decision No. C08-0560,  the Commission stated “(w)e find that the way to address the impact of DSM on non-participants is to minimize the occurrence of non-participants.  By this we mean that all customers need to be provided a reasonable opportunity to participate in DSM…”
  Further, the Commission also specified that the DSM costs should be incorporated into the Electric Resource Plan analysis and that this analysis would assist in providing a more complete assessment of the impact of DSM on non-participants.

46. The ALJ finds that the record supports a conclusion that the Biennial DSM Plan gives due consideration to the impact upon non-participants, particularly in accordance with the Commission’s finding that the impact can be minimized by providing a reasonable opportunity for all customers to participate.  The ALJ finds that the portfolio of programs proposed provides such a reasonable opportunity for participation.  Similarly, the ALJ finds that the Plan gives due consideration to the impact upon low-income customers, particularly by expanding the types of DSM services to be made available to these customers and increasing the number of low-income customers who will receive some form of DSM service each year.

F. Self-Direct DSM Program and Participant Operations and Maintenance (O&M) Data

47. By Decision No. C08-0560, the Commission stated “(w)e find that Self Direct DSM programs shall have a TRC value at least equal to the TRC value for the overall DSM portfolio.”
  That Decision also ordered Public Service to include “a potential Self-Direct DSM program” as part of its biennial DSM application.

48. In its Application Public Service proposed an electric DSM Self-Direct Program,
 projecting for 2009 five participants and a modified TRC of 4.46, and for 2010 ten participants and a modified TRC of 4.73.  Both of these TRC values exceed the portfolio TRC values for the overall electric DSM plans in the corresponding years.

49. The Settlement Agreement proposes that the Self-Direct Program be modified to the “Self Directed Custom Efficiency Program.”  The Settlement Agreement states:

The only significant difference between the Company’s proposed Self-Direct program and the proposed Custom Efficiency Program is that customers participating in the Self-Direct program will perform their own engineering evaluation of the anticipated energy savings and will conduct their own measurement and verification of achieved energy savings after the fact, resulting in a lower cost to the Company.

The Settlement Agreement also states:

The Settling Parties agree to recommend to the Commission that it authorize the Company to provide rebates under the Self-Directed Custom Efficiency Program in any case where the customer meets the eligibility requirements, provided that the program has a Total Resource Costs (TRC) test value, as defined in § 40-1-102, C.R.S., that is at least equal to one (1) rather than limiting this program to installations that have a TRC value at least equal to the TRC value for the overall DSM portfolio as specified in Paragraph 158 of Decision No. C08-0560.

50. By Decision No. C08-0560 the Commission stated:

O & M data is vital to Public Service properly analyzing potential self-direct projects.  We therefore direct Public Service to continue gathering customer O & M data, as necessary for evaluating self-direct projects proposed by customers.  Additionally, Public Service shall provide an option to customers to have such data kept confidential, and, if distributed for regulatory purposes, it is to be done in a similar manner as other confidential data is handled by the Commission.

51. As noted in paragraph 17, above, the ALJ directed parties in Decision No. R08-1160-I to clarify whether Paragraph III.4 of the Settlement Agreement concerning Participant O&M data will result in Staff and OCC having the ability to fully audit, verify, and analyze the cost-effectiveness of all DSM projects and programs utilizing the custom-efficiency analysis process.

52. In oral testimony,
 OCC stated that their understanding of Paragraph III.4 is that they will have access to the total O & M values used in the TRC calculations but not the specific values that comprise the total O & M values.  OCC presented the example of knowing the total labor savings but not the labor rates and hours comprising the total labor savings value.  OCC also stated that “there is some trust going on that the customer, the participants and the company have done the calculations prior, but other than that, we will be able to make the calculation.”
53. In oral testimony Staff stated that:

Staff has agreed with the provisions in the settlement that are intended to protect such sensitive information, and is willing, for the duration of this DSM plan and this settlement, to adhere to those procedures, but we believe, within those procedures, we can sufficiently audit, verify, and analyze the resulting calculations. 

54. The Settlement Agreement states that “Public Service will not include Participant O&M data in its incentive calculations unless it has been authorized to disclose such Participant O&M data by written agreement.”

55. The Settlement Agreement also states that:

Within forty-five days following the end of each quarter, the Company agrees to provide a report to the Staff of the Commission and the Office of Consumer Counsel on the number and value of rebates spent on measures whose cost effectiveness depends on the Participant O&M data (i.e., the TRC for the measures would be less than one (1) without the Participant O&M data).”

The ALJ notes that the Commission, in Decision No. C08-0560, expressed a specific expectation regarding the cost-effectiveness of Self Direct DSM programs, establishing a higher TRC value than required of all other DSM programs.  The ALJ finds that the 

56. modification to the Self-Direct program proposed in the Settlement Agreement, whereby it operates more like a Custom Efficiency DSM rebate program, diminishes some of the apparent Commission concern regarding the cost-effectiveness.  Yet, since the Commission expressed a specific concern about the cost-effectiveness of Self-Direct DSM programs, and since the modification still contains aspects of being a self-directed DSM program, the ALJ finds that the quarterly reports on “rebates spent on measures whose cost effectiveness depends on the Participant O&M data”
 proposed in the Settlement Agreement be expanded to include the TRC calculations on the Self-Directed Custom Efficiency projects approved by Public Service.
G. Just, Reasonable, and in the Public Interest

57. Staff “concludes that the process used hereby, which the settling parties offered suggestions to improve the DSM plan, as originally filed by the company with its application, and the process by which Public Service agreed to make modifications to that plan, as set forth in the settlement in Appendix A, is appropriate. Staff is also pleased that the settlement set forth a process by which potential changes to the DSM plan can be made in the future. And, in staff's view, these processes foster the Commission's desire that Public Service factor into its planning and its design decisions best practices.”
58. The Settlement Agreement states that “[t]he Settling Parties state that reaching Stipulation in this docket by means of a negotiated settlement is in the public interest and that the results of the compromises and settlements reflected by the Stipulation are just, reasonable and in the public interest.”

59. The Stipulation is comprehensive in nature and resolves all necessary matters for purposes of this docket.  The ALJ finds that the Stipulation represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  Approval of the Settlement Agreement, as modified by this decision, is just, reasonable and in the public interest.  The ALJ also concurs with the sentiment expressed by Staff concerning the process used by the Settling Parties.

60. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. It Is Ordered That:

1. The Stipulation and Settlement Agreement filed October 29, 2008, is approved, as modified in accordance with this Decision as to one reporting modification discussed above.  A copy of the agreement is attached hereto as Appendix A.

2. The Stipulation and Settlement Agreement is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

3. Public Service Company of Colorado (Public Service) shall file, on not less than one day’s notice to the Commission, tariff sheets attached as Appendixes C and D to the Stipulation and Settlement Agreement, changed as necessary to conform to the terms of the Stipulation and this Recommended Decision.  

4. The Application for a 2009-2010 Electric and Gas Demand-Side Management Biennial Plan, as modified by the Settlement Agreement and this Recommended Decision, is approved.

5. The Gas Demand Side Management (DSM) Rules pertaining to the filing of Demand Side Management Cost Adjustment (DSMCA) tariffs
 are waived, as set forth in paragraph 9 of the Settlement Agreement.

6. The gas DSM budgets of $12,628,529 for 2009 and $16,516,364 for 2010 are approved.

7. The Gas DSM energy target
 for 2009 is set at 318,141 Dekatherms and for 2010 is set at 402,808 Dekatherms.

8. The electric DSM budgets of $15,818,284 for 2009 and $63,650,147 for 2010 are approved.  As more specifically set forth in the Settlement Agreement, Public Service may incur costs of up to 115 percent of these budgets amounts each year without being required to seek Commission approval of a Plan modification.  Public Service is hereby granted the flexibility to modify its electric DSM Plan and budget as necessary to meet the DSM targets.

9. The electric energy and demand savings targets of 175.8 GWh and 58 MW for 2009 and 237.5 GWh and 75 MW for 2010 are approved.  For purposes of calculating financial incentives, the targets as set forth in C08-0560 serve as the performance baseline.

10. The technical assumptions for 2009 and 2010, as presented in Appendix B of the Settlement Agreement, are approved for developing a forecast of annual DSMCA expenditures, determining savings achieved (gross savings or “deemed savings”), determining program and portfolio cost-effectiveness and for calculating the annual portfolio net economic benefits.

11. The avoided cost assumptions set forth in Appendix E of the Settlement Agreement are approved for purposes of determining program and portfolio cost effectiveness and for calculating annual portfolio net economic benefits.

12. Public Service shall convene quarterly DSM Roundtable Meetings as set forth in more detail in the Settlement Agreement.

13. In addition to any reports required by rule or other Commission Orders, Public Service shall submit periodic reports, as provided for in the Settlement Agreement, as modified by this Decision.

14. Within 60 days of the effective date of this Recommended Decision, Public Service shall file an updated version of the approved DSM Plan reflecting changes by the Stipulation and Settlement Agreement and this Recommended Decision, together with an errata correcting errors. 

15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Rule 4752(a), 4 CCR 723-4, calls for a filing “(w)ithin 120 days of the effective date of this rule”.  The rule took effect on June 1, 2008.  Thus, the filing deadline is September 29, 2008.


� Decision No. C08-0560 at Ordering paragraph 2.


� The filing date of August 1, 2008, was revised to August 11, 2008, by the Commissioners to accommodate the procedural schedule in Docket No. 07A-447E. 


� RUC did not file Answer Testimony in this proceeding and did not participate in the November 19, 2008, hearing on the Stipulation and Joint Motion.


� Appendix C of the Stipulation and Settlement Agreement, Hearing Exhibit No. 16.


� Pursuant to Rule 4753(g)(III), 4 CCR 723-4, the utility must achieve this expenditure level within three years of implementing the initial DSM plan.


� Decision No. C08-0560 at ¶ 51.


� Decision No. C08-0560 at ¶ 61.


� Hearing Exhibit 15, at pp. 7-10, Tables 2a, 2b, 2c and 2d.


� Hearing Exhibit 16, at 11.


� Hearing Exhibit 16, at 4.


� Hearing Exhibit 15 at 338.


� Hearing Exhibit 16 at Appendix C.


� Decision No. C08-0560 at ¶ 146.


� Decision No. C08-0560 at ¶147.


� Decision No. C08-0560. at ¶ 158.


� Decision No. C08-0560. at Ordering paragraph 2.


� Hearing Exhibit 15 at pp. 132-138.


� Hearing Exhibit 15, at 7.


� Id., at 7.


� Decision No. C08-0560 at ¶ 159.


� Hearing Transcript, p,. 53, l. 9 – p. 54, l. 3


� Hearing Transcript, p.75, l. 24 – p. 76, l. 5


� Hearing Exhibit 16, at 8


� Hearing Exhibit 16, at 9


� Hearing Exhibit 16, at 9


� Rules 4752(a) and 4757, 4 CCR 723-4.


� See Rule 4753(c), 4 CCR 723-4, for a definition of the energy target.
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