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I. STATEMENT  
1. On August 13, 2008, Mill Creek Water Sales and Distribution, LLC (Mill Creek or Applicant), filed a Verified Application.  In that filing, as pertinent here, Applicant asks the Commission to approve proposed terms, conditions, and rates for sewer service and that the Commission authorize Mill Creek to establish a Construction Fund (to fund an upgrade of the sewer treatment plant) from the proceeds from a System Development Charge assessed to Stand-by Customers and from the proceeds from a special assessment on customers.  Mill Creek did not file its direct testimony and exhibits in support of the Application with the Application.  This filing commenced this proceeding.  

2. The Commission gave public notice of the Verified Application.  The following intervened:  Staff of the Commission (Staff); Bush Mountain, LLC, Breeze Energy, LLC, Breeze Investments, LLC, and James A. Bush Living Trust (Bush Mountain et al.); Cascade Village Condominium Association-2004 (Cascade Village); and Robert Oppenheimer.  

3. Bush Mountain et al., Cascade Village, Mr. Oppenheimer, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. The Commission referred this matter to an Administrative Law Judge (ALJ).  In addition, the Commission has deemed the Verified Application complete.  

On October 6, 2008, Applicant filed in this proceeding a Verified Emergency Application (VEA) dated October 3, 2008.
  Appended to the VEA were two documents:  

5. Exhibit 1, which is a complete copy of the Verified Application, and Exhibit 2, which is a Notice of Emergency Sewer Rates for Current Customers and an Emergency System Development Charge for Stand-By Customers.
  The certificate of service showed that the VEA was served on October 3, 2008 on Mr. Doug Dean, the Commission's Director.  No intervenor was served.  

6. At the prehearing conference held on October 7, 2008, Ms. Frame stated that, through the VEA, Applicant requested interim relief in this proceeding.  The ALJ determined that the VEA would be treated as a motion for interim relief.  She ordered Applicant to serve the VEA on the Intervenors, directed that the 14-day response period would run from the date on which Applicant served the Verified Emergency Motion on the Intervenors, and ordered Applicant to file a certificate of service evidencing service of the VEA on the Intervenors.  The ALJ took the VEA under advisement.  

7. On October 23, 2008, Applicant filed a Certificate of Service that shows that the VEA was served on Intervenors on October 7, 2008.  Thus, the 14-day response period expired on October 21, 2008.  

8. On October 21, 2008, the Intervenors filed their responses to the VEA.  In addition, Bush Mountain et al. filed a Motion to Strike Verified Emergency Application.  

A. Motion to Strike Verified Emergency Application.  

9. As grounds for the Motion to Strike Verified Emergency Application (Motion to Strike), Bush Mountain et al. state that the filing was made by an individual other than Ms. Frame, who is counsel for Applicant.  Citing Rule 4 Code of Colorado Regulations (CCR) 723-1-1202(e) and Decision No. R08-1091-I, Bush Mountain et al. assert that the VEA must be stricken as a nullity and for failure of Applicant to comply with the Rule.
  

10. Response time to the Motion to Strike expired on November 4, 2008.  Review of the Commission file in this matter reveals that Applicant did not file a response.  

11. The Motion to Strike will be denied.  First, Ms. Frame was not counsel for Applicant at the time the VEA was filed.  Second, although Ms. Frame has not signed the VEA, striking the filing would be unduly harsh under the circumstances and would work a hardship on all Parties.  The additional delay in considering the VEA would work a financial hardship on Applicant.  Given the nature of the interim relief sought, Applicant more likely than not would refile, with Ms. Frame's signature, the request for interim relief; this would be an expense and burden on Applicant.  The Intervenors would refile their responses; this would be an expense and burden on each of them.  Third, the identified deficiency can be cured by Ms. Frame's filing a statement that she submits the VEA pursuant to Rule 4 CCR 723-1-1202(e).  The opportunity to cure is consistent with Rule 4 CCR 723-1-1202(f)'s
 purpose, which is to allow filing parties an opportunity to cure filing deficiencies.  

12. The ALJ will order Ms. Frame to cure the deficiency in the VEA.  Ms. Frame will be ordered to file, on or before November 25, 2008, a statement that, pursuant to Rule 4 CCR 723-1-1202(e), she files the VEA.  

B. Burden of Proof and Record:  Request for Interim Relief.  
13. With respect to the requested interim relief, Mill Creek bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party. 

14. The facts stated in the VEA are verified by (i.e., sworn to be accurate, true, and correct to the best of the information, knowledge, and belief of) the affiant Terry J. Westemeir, who is the Manager of Mill Creek.  The same is true of the facts stated in the Verified Application, which are verified by Mr. Westemeir.  No Intervenor provided affidavits or verified statements that called into question either any of the facts contained in the VEA or any of the facts contained in the Verified Application.  

15. Solely for the purpose of determining the request for interim relief, the ALJ will accept and will rely upon the facts stated in the VEA and the Verified Application.  In doing so, the ALJ does not give, and does not intend to give, an indication that she will make the same findings of fact following the evidentiary hearing to be held in this matter.  

C. Verified Emergency Application.  

16. Prior to July 1, 2008, Mill Creek provided combined water service and sewer service to its customers.  Because the definition of "water corporation" in § 40-1-103(1)(a)(II), C.R.S., referenced water only, the water service was regulated by the Commission; and the sewer service was not.  

17. On June 2, 2008, the governor signed into law an amendment to § 40-1-103(1)(a)(II), C.R.S.; the amendment became effective on July 1, 2008.  That statutory provision changed the definition of "water corporation" to include a combined water and sewer corporation and, thus, brought Applicant's sewer service within the jurisdiction of the Commission.  

18. To obtain authorization to prove sewer service in a specific geographic area and pursuant to tariffs containing terms, conditions, and rates for the sewer service, Mill Creek filed its Verified Application on August 13, 2008.  

19. The Commission gave public notice of the Verified Application.  In addition, Mill Creek sent notice of the Verified Application, including the proposed rates and charges, to its customers.  Verified Application at Exhibit 14.  The Mill Creek notice specifically referenced the recurring (i.e., monthly) rates sought in the Verified Application.  

20. Applicant is providing now, and intends to continue to provide, regulated sewer service to its current customers.  

21. Since July 16, 2008, Applicant has neither billed for nor received compensation from its customers for the sewer service it provides.  

22. In the Verified Emergency Application (VEA) filed on October 6, 2008, Applicant asks the Commission for an order  

granting 1) an interim emergency sewer rate in the amount of $45.27 per unit for Mill Creek's current customers, the Benchmark Building, the common areas of the Cascade Village development and the Colorado Department of Transportation (CDOT) facility to be charged and collected from July 16, 2008 through the date of the Commission's decision in Mill Creek's Verified Application with respect to SEWER rates (to be established on or before April 15, 2009) and 2) Mill Creek the authority to charge a System Development Charge (or sewer tap fee) of $8,000 to Stand-by Customers and [to] bill and [to] collect 10% of this charge on or before October 31, 2008 so that Mill Creek has the funding to complete the required design, engineering and construction pre-planning work during the last quarter of calendar year 2008 necessary to complete the required sewer system upgrade and enhancements by October 2009.  

Id. at 4 (emphasis supplied).  In the VEA at 6, Applicant refers to the money to be collected as the Construction Fund.
  

23. Applicant amplifies its requested interim relief by stating that it seeks Commission authority to provide sewer service pursuant to the terms and conditions of service set out in the proposed Mill Creek Colorado PUC No. 1 Sewer Tariff appended as Exhibit 13 to the Verified Application.  VEA at 6.  In addition, Applicant seeks Rule waivers that may be necessary to implement the requested interim relief.
  Id. at 6-7.  

24. Mill Creek's current customer base consists of approximately 134 residential customers, 6 individual homes within the Twilight Meadows development,
 a multi-tenant commercial and residential building within the Cascade Village development,
 the Colorado Department of Transportation (CDOT), and common areas within the Cascade Village development.  VEA at 8, 12.  Mill Creek considers its current customers to total 161 billing units.  

25. Mill Creek states that it has 345 Stand-by Customers.  Verified Application at Exhibit 12.  Stand-by Customers are new (or potential) customers that, at present, are not connected to the sewer system and, thus, are not receiving sewer service from Mill Creek.  

1. Interim Terms and Conditions.  

26. In its Verified Application, Mill Creek seeks Commission approval of the proposed tariffs contained in the Verified Application at Exhibit 13.  The proposed tariffs include recurring and non-recurring rates, rules and regulations, and general terms and conditions.  

27. In the VEA, Mill Creek seeks interim authority to provide sewer service pursuant to the proposed rules and regulations and general terms and conditions.  

28. Mill Creek's request for interim authority to provide service pursuant to the proposed rules and regulations and general terms and conditions will be denied without prejudice.  Mill Creek has provided no facts and no argument in support of its request.  It has not met its burden of proof with respect to this portion of the requested interim relief.
  

2. Interim Recurring Rates.  

29. As pertinent here, in its Verified Application, Mill Creek seeks Commission approval of these permanent recurring rates (i.e., Service and Facility Charges) for sewer service:  (a) each residential customer location is a single residential billing unit; for such a customer, the proposed charge is $33.33 per month; (b) the Benchmark Building (the multi-tenant facility) is the equivalent of nine residential billing units; the proposed charge is $299.97 per month; (c) for the common areas, irrigation service is the equivalent of a single residential billing unit; for such a customer, the proposed charge is $33.33 per month; (d) CDOT is the equivalent of six residential billing units; the proposed charge is $199.98 per month; and (e) each Stand-by Customer location is a single residential billing unit; for such a customer, the proposed charge is $15.15 per month.
  

30. Mill Creek seeks Commission authorization to charge these interim recurring rates (i.e., Service and Facility Charges) for sewer service:  (a) each residential customer location is a single residential billing unit; for such a customer, the proposed charge is $45.27 per month; (b) the Benchmark Building (the multi-tenant facility) is the equivalent of nine residential billing units; its proposed charge is $407.43 per month; (c) for the common areas, irrigation service is the equivalent of a single residential billing unit; for such a customer, the proposed charge is $45.27 per month; (d) CDOT is the equivalent of six residential billing units; its proposed charge is $271.62 per month.  VEA at Exhibit 2 at 1.  In addition, there is no proposed interim recurring rate for Stand-by Customers.  Id.  Finally, Mill Creek seeks authorization to charge these interim recurring rates from July 16, 2008 through the effective date of a final Commission decision in this matter.  VEA at 4.  

31. In the VEA, Mill Creek asserts that it needs to assess the recurring charge of $45.27 per unit
 to operate and to maintain the sewer system during the pendency of this proceeding.  If approved, this rate will generate approximately $7,288 per month in revenue to be used for Applicant's current operations.  

32. There is no information as to the basis for Mill Creek's determination of equivalency with respect to the proposed interim rates.  

33. Each proposed interim recurring rate is approximately 35.8 percent higher than the corresponding proposed permanent recurring rate.  

34. There is no explanation of Mill Creek's decision not to seek an interim recurring rate for its Stand-by Customers.  

35. Mill Creek seeks interim authority to provide sewer service at the requested recurring monthly rate of $45.27 per unit because, at present, Applicant does not have authority to charge for the sewer service it provides.  

36. Mill Creek states that it does not have the funds necessary to provide free sewer service during the period that the instant proceeding is before the Commission.
  

37. Bush Mountain et al. oppose the requested interim rate relief.  

38. They argue that, as a procedural matter, the rules cited by Mill Creek in support of its VEA are inapplicable and, with the exception of Rule 4 CCR 723-5-5109, do not address interim or emergency changes in rates, such as those proposed in the VEA.  Rule 4 CCR 723-5-5109 requires issuance of an advice letter and notice to customers.  Bush Mountain et al. assert that Mill Creek has not complied with that Rule and, consequently, the VEA is fatally flawed and cannot be granted.  

39. On the substance of the VEA, Bush Mountain et al. argue that the interim relief sought is extraordinary relief that is "an extreme variation from standard Commission and utility regulatory practice."  Bush Mountain et al. Response at 5.  They assert that Mill Creek should follow the standard regulatory practice of investment, then rate case, then recovery of investment through rates and that Mill Creek provides no justification for deviating from this usual practice.  

40. Cascade Village and Mr. Oppenheimer oppose the requested interim rate relief.  

41. They first argue that granting immediate rate relief without a hearing is extraordinary and should not be done "absent a showing by the requesting utility of good cause."  Cascade Village and Oppenheimer Response at 4.  They assert that Mill Creek has not established the requisite good cause for two reasons:  (a) Mill Creek did not take action until October 6, 2008 to obtain interim rate relief, and this was three months after § 40-1-103(1)(a)(II), C.R.S. (which was signed on June 2, 2008), became effective on July 1, 2008; and (b) Mill Creek has failed for several years "to take self-help action aimed at addressing any financial exigencies it may now actually face as a result of the need to render regulated sewer service, or as the result of the need to construct new capital plant for providing such service."  Id. at 6.  Specifically, they argue that Mill Creek did not raise its sewer rates when it was not regulated and could have done so and that Mill Creek did not charge rates sufficient to create a reserve or construction fund for future facilities and upgrades.  They conclude that Applicant's failure to take immediate action after regulation and its failure to avail itself of self-help prior to regulation undercut the asserted good cause.  

42. Cascade Village and Mr. Oppenheimer also argue that the Applicant has provided no factual support for the requested interim rate relief.  They note that the proposed interim rates are higher than the proposed permanent rates.  Because there is no factual basis for the requested relief, they conclude that the Commission should deny the requested interim rate relief.  

43. Cascade Village and Mr. Oppenheimer finally argue that, if the Commission were to grant the requested interim rate relief, the Commission should impose (as a condition) a true-up process by which any over-recovery would be refunded, presumably with interest, to the customers who over-paid.  They assert that such a condition is necessary to protect customers in the event that the Commission concludes that the permanent rates should be lower than the interim rates.  The difference should be refunded to customers to ensure that they will not have paid unjust and unreasonable rates.  Cascade Village and Mr. Oppenheimer caution that, based on Mill Creek's statements that it has no internal funds and no means of accessing external capital, it may be that a refund condition will be meaningless because Mill Creek will have no resources from which to provide customer refunds.  They conclude that this result would harm customers, leaving them without recourse.  

44. Staff states that interim rates may be appropriate because Mill Creek's "customers are likely not entitled to free sewer service."  Staff Response at 2.  Staff then observes that, based on the information available, "it is difficult to determine what that interim rate should be and to whom it should apply."  Id.  

45. To address the issue of the appropriate interim rate, Staff suggests (as did Cascade Village and Mr. Oppenheimer) the use of a true-up to refund to customers any over-recovery in the event the interim rates are higher than the permanent rates approved by the Commission in this proceeding.  As Cascade Village and Mr. Oppenheimer did, Staff observes that the requested interim rates are higher than the requested permanent rates.  Staff notes that, if authorized, the requested interim rates will recover only 70 percent of Applicant's purported monthly revenue requirement of $10,413.  Id. at 3.  

46. As to the issue of which customers should pay an interim rate, Staff offers no suggestion or options.  It notes that the proposed permanent rates are to be paid by both current customers and Stand-by Customers and that the proposed interim rates are to be paid only by current customers.  Compare ¶ 29, above, with ¶ 30, above.  

47. The ALJ agrees with the Intervenors that granting interim rate relief is unusual.  Granting interim rate relief, however, is permissible.  "In the area of utility regulation, including rate making, the [Commission] has broad based authority to do whatever it deems necessary or convenient to accomplish the legislative functions delegated to it."  Lake Durango Water Company, Inc. v. Public Utilities Commission of the State of Colorado, 67 P.3d 12, 18 (Colo. 2003).  

48. For the reasons discussed below, the ALJ finds that Mill Creek has provided sufficient factual support to warrant granting interim rate relief.  The circumstances under which this request is made are unique.  Because its sewer service has only recently (i.e., July 1, 2008) become subject to Commission regulation, Applicant has no tariff in effect and, thus, at present is not authorized to charge and to collect for the sewer service it provides to its customers.  Given the circumstances, the ALJ will authorize interim recurring rates (i.e., Service and Facility Charges) for sewer service, subject to conditions.  

49. As to the procedural issue raised by Bush Mountain et al., the ALJ finds the argument unpersuasive.  While Bush Mountain et al. are correct that Mill Creek must make an advice letter filing (with accompanying tariffs) as a precondition to charging interim rates, this can be addressed by imposing a condition that Mill Creek file, on not less than one day's notice, an advice letter consistent with this Order.  This satisfies the advice letter requirement and is consistent with the Commission's usual practice.
  

50. Turning to the substantive arguments offered in opposition to the request for interim rate relief, the ALJ finds them unpersuasive.  

51. Bush Mountain et al.'s argument that Mill Creek should make the investment before it seeks recovery through rates and that Mill Creek has not provided sufficient justification for the requested interim rate relief, is answered by the information provided in the VEA and the Verified Application.  Mill Creek provides sewer service through its already-constructed infrastructure (that is, the investment has been made); this addresses Bush Mountain et al.'s first point.  In addition, Mill Creek seeks the interim rates in order to operate and to maintain the sewer system during the pendency of this proceeding.  In the absence of the interim rates, Mill Creek does not have sufficient resources to continue to operate and to maintain the sewer system.  Absent authorization of interim rates, Mill Creek's current customers will receive free sewer service.  These facts address Bush Mountain et al.'s second point.  

52. The Commission has an obligation to protect both ratepayers and the regulated utility in the public interest.  Under the facts known at present, failure to allow Applicant to charge interim recurring rates may harm customers because, without the revenue from interim recurring rates, Mill Creek may be unable to continue to provide sewer service to its existing customers.  Failure to allow Applicant to charge interim recurring rates will harm the utility because it will be providing free sewer service and will be unable to charge for that free service after-the-fact.
  The ALJ finds both results to be contrary to the public interest.  

53. The facts and findings discussed above also answer Cascade Village and Mr. Oppenheimer's argument that Applicant has not shown good cause for granting the interim rate relief because Applicant was slow to take action after July, 2008 and because Applicant did not avail itself of self-help when it was not regulated and could have done so.  

54. Cascade Village and Mr. Oppenheimer's argument that Applicant has not provided facts to support the requested interim rates is answered by the VEA and Verified Application, at least for purposes of deciding the request for interim relief.  

55. For these reasons, the ALJ will grant Applicant's request for interim rate relief.  

56. Having determined that Mill Creek should be granted interim rate relief, the ALJ turns to the interim recurring rates (i.e., Service and Facility Charges) for sewer service that Mill Creek will be authorized to charge.  

57. As Staff, Cascade Village, and Mr. Oppenheimer correctly note, the rates proposed in the Verified Application are lower than the rates proposed in the VEA.  Given the facts known at present, the ALJ has limited options with respect to interim rates:  either the proposed rates in the Verified Application or the proposed rates in the VEA.  

58. The ALJ will not authorize the proposed interim rates in the VEA.  First, Mill Creek offers no persuasive justification or explanation for proposed interim recurring rates that are over one-third higher than the proposed permanent rates.  Second, Mill Creek offers no explanation or justification for its decision not to request interim recurring rates for Stand-by Customers when it proposes permanent rates for those same customers.  

59. After review of the filings and consideration of the arguments, the ALJ determines that the recurring rates (i.e., Service and Facility Charges) for sewer service proposed in the Verified Application should be authorized on an interim basis, subject to conditions.  

60. The first condition is:  Ms. Frame files the statement discussed above.  

61. The second condition is:  Applicant will be ordered to file, on not less than one day's notice, an Advice Letter and accompanying tariff for interim recurring rates (i.e., Service and Facility Charges) for sewer service.  The Advice Letter and accompanying tariff must comply with this Order, must comply with applicable Commission rules, and must contain the true-up mechanism discussed below (see fourth condition).  

62. The third condition is:  the interim recurring rates (i.e., Service and Facility Charges) for sewer service to be charged will be those contained in the Verified Application as to all customers except Stand-by Customers.
  

63. The fourth condition is:  a true-up mechanism will be ordered.  The ALJ is persuaded by the arguments of Cascade Village, Mr. Oppenheimer, and Staff that a true-up mechanism is required to protect Mill Creek's customers in the event the Commission-established permanent recurring rates for sewer service are lower than the interim recurring rates authorized by this Order.  The true-up mechanism will consist of two parts:  (a) determination of whether the interim recurring rates resulted in over-recovery by Applicant; and (b) refund to a customer who over-paid under the interim rates the amount of the over-payment, with interest.
  The interest will be calculated as simple interest and will use the following interest rates:  (a) for customer payments in calendar year 2008, the interest rate will be 4.76 percent; and (b) for customer payments in calendar year 2009, the interest rate will be 2.48 percent.
  Applicant will make the refund, with interest, within six months of the effective date of the tariff effectuating the final Commission Decision and Order in this docket.  The tariffs to be filed by Applicant in compliance with this Order will contain a true-up mechanism that is consistent with the provisions of this Order.  

64. The fifth condition is:  the interim recurring rates will apply from the effective date of the tariff to be filed by Applicant.
  

65. The ALJ now turns to the issue of the customer classes that Mill Creek will be authorized to charge on an interim basis.  As Staff, Cascade Village, and Mr. Oppenheimer correctly note, the rates proposed in the Verified Application apply to different rate classes than do the rates proposed in the VEA.  

66. Given the facts known at present, the ALJ finds it unreasonable for a customer who receives sewer service from Applicant to receive free sewer service.  The ALJ finds it reasonable for such a customer to pay the interim recurring rates (i.e., Service and Facility Charges) for sewer service.
  The ALJ finds that Applicant should be permitted to charge customers who are connected to the sewer system and who receive sewer service from Applicant for the service that they receive.  

67. As to the Stand-by Customers, however, the record at present shows that those customers are not connected to the sewer system, do not receive sewer service from Applicant, and impose no cost on Applicant.  The ALJ finds that it would be unreasonable to charge the Stand-by Customers the interim recurring rates (i.e., Service and Facility Charges) for sewer service.  Thus, Applicant will not be authorized to charge Stand-by Customers the interim recurring rates (i.e., Service and Facility Charges) for sewer service.  This request is denied without prejudice.  

68. The ALJ now turns to the date from which the interim rates may be charged.  Applicant will be authorized to charge the interim recurring rates from the effective date of the tariffs that Applicant files in compliance with this Order.  

69. Applicant has requested that the Commission permit recovery of the interim rates retroactive to July 16, 2008.  The ALJ examined this request in light of the constitutional prohibition against retrospective (or retroactive) ratemaking.  

70. The Colorado Supreme Court has stated that the  

fixing of utility rates is a legislative function that the General Assembly has delegated to the Public Utilities Commission.  ...  Ratemaking is thus subject to the prohibition against retrospective legislation found in article II, section 11, of the Colorado Constitution.  ...  This provision of the constitution prohibits legislation that "takes away or impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or considerations already passed."  ...  In the context of utility regulation, a charge by a utility is retrospective and constitutionally prohibited if it is connected to the past performance of the utility.  

Colorado Office of Consumer Counsel v. Public Service Company of Colorado, 977 P.2d 867, 870 (Colo. 1994) (internal citations omitted).  There are three exceptions to the doctrine of retroactive ratemaking.  Id. at 871-72.  

71. In this case, the request that the interim rates be applied retroactive to July 16, 2008 clearly falls within the doctrine of retroactive ratemaking.  Applicant has failed to establish that any of the exceptions applies.  Accordingly, the request must be -- and will be -- denied.  

3. Interim System Development Charge.  

72. To operate its sewer system, Mill Creek has a permit issued by the Colorado Department of Public Health and Environment (CDPHE).  Applicant states that its current CDPHE permit requires Applicant to upgrade the sewer treatment plant and that the upgrades must be completed by August, 2009.
  

73. Mill Creek has engaged an engineering firm to consult with Mill Creek and to design the upgrades necessary to comply with the CDPHE permit.  The engineering firm has provided a range of probable cost for the upgrade project and a range of possible plant designs to meet the CFPHE requirements.  VEA at 12; Verified Application at Exhibit 11.  

74. To permit it to continue to meet the Fall, 2009 deadline, Applicant seeks authority on an interim basis immediately to collect $800 from each of its Stand-by (or new) Customers.  Based on the Verified Application at Exhibit 12, there are 345 Stand-by Customers.  If authorized by the Commission, the assessment would create a Construction Fund of approximately $276,000.  Mill Creek would use the Construction Fund "to complete the required design, engineering and construction pre-planning work during the last quarter of calendar year 2008."  VEA at 4.  Applicant asserts that it does not have the funds available, and cannot obtain third-party financing, to complete this necessary work.  VEA at Exhibit 2 at 2.  

75. Although the system upgrades appear to be required by CDPHE and, presumably, will benefit and serve all customers,  

the proposed System Development Charge of $8,000 will be assessed for each new platted connection to Mill Creek's sewer system and is intended to assign new customers (also referred to as "Stand-by Customers") the responsibility of providing funding of immediate sewer treatment plant upgrade, enhancements and pre-construction planning in order that Mill Creek meet the required completion date of August 2009.  Unless otherwise authorized by the Commission, amounts received by [Mill Creek] from System Development Charges shall be restricted for use by [Mill Creek] in meeting the cost of the substantive capital improvement projects or for the acquisition of additional sewer collection and/or treatment capabilities.  

VEA at Exhibit 2 at 2 (emphasis supplied).  

76. Exhibit 12 to the Verified Application shows that Mill Creek intends to assess a System Development Charge on both existing customers and Stand-by Customers if the Commission approves the rates proposed in the Verified Application.  In the request for interim relief, however, Mill Creek seeks to assess a System Development Charge (i.e., $800 per platted new connection) only on Stand-by Customers.  There is no explanation as to why Mill Creek determined to assign responsibility for the required upgrades solely to new customers in its request for interim relief.  

77. Bush Mountain et al. oppose the requested interim System Development Charge.  

78. On the substance of the VEA, Bush Mountain et al. argue that the interim System Development Charge is extraordinary relief that is "an extreme variation from standard Commission and utility regulatory practice."  Bush Mountain et al. Response at 5.  They assert that Mill Creek should follow the standard regulatory practice of investment, then rate case, then recovery of investment through rates and that Mill Creek provides no justification for deviating from this usual practice.  

79. In addition, they state that Bush Mountain et al. own approximately 75 percent of the undeveloped property for which Applicant seeks a Certificate of Public Convenience and Necessity in this proceeding.  They note that there is no clear description or definition of the Stand-by Customers from whom the proposed interim System Development Charge of $800 would be collected.  Assuming that they constitute 75 percent of the Stand-by Customers, Bush Mountain et al. argue that they would be required immediately to pay $207,000 "of the total possible cost of upgrading the system of $300,000 - $850,000."  Bush Mountain et al. Response at 5.  Bush Mountain et al. object to, and oppose, the proposed interim System Development Charge to be collected immediately and only from Stand-by Customers because, as Stand-by Customers, they "have no facilities, no planned usage, and impose no cost on Mill Creek for either sewer or water service[.]"  Id.  

80. Cascade Village and Mr. Oppenheimer also oppose the interim System Development Charge.  

81. They first argue that authorizing an interim System Development Charge to be assessed immediately and without a hearing is extraordinary and should not be done "absent a showing by the requesting utility of good cause."  Cascade Village and Oppenheimer Response at 4.  As pertinent to the interim System Development Charge, they assert that Mill Creek has not established the requisite good cause because Mill Creek failed for several years "to take self-help action aimed at addressing any financial exigencies it may now actually face as a result of the need to render regulated sewer service, or as the result of the need to construct new capital plant for providing such service."  Id. at 6.  Specifically, they argue that Mill Creek did not charge rates sufficient to create a reserve or construction fund for future facilities and upgrades.  They conclude that Applicant's failure to avail itself of self-help prior to regulation undercuts the asserted good cause.  

82. Cascade Village and Mr. Oppenheimer also argue that the Applicant has provided no factual support for the requested interim System Development Charge.  Because there is no factual basis for the requested relief, they conclude that the Commission should deny the requested interim System Development Charge.  

83. Cascade Village and Mr. Oppenheimer finally argue that, if the Commission were to grant the requested interim System Development Charge, the Commission should impose (as a condition) a true-up process by which any over-recovery would be refunded, presumably with interest, to the Stand-by Customers who over-paid.  They assert that such a condition is necessary to protect Stand-by Customers in the event that the Commission concludes that the permanent System Development Charge for Stand-by Customers should be lower than the interim System Development Charge.  The difference should be refunded to ensure that the Stand-by Customers will not have paid unjust and unreasonable rates.  Cascade Village and Mr. Oppenheimer caution that, based on Mill Creek's statements that it has no internal funds and no means of accessing external capital, it may be that a refund condition will be meaningless because Mill Creek will have no resources from which to provide refunds to its Stand-by Customer.  They conclude that this result would harm Stand-by Customers, leaving them without recourse.  

84. To Staff, Applicant's proposal to collect an interim System Development Charge from its Stand-by Customers is problematic.  Staff argues that there  

are likely to be countervailing arguments on the issue of whether it is appropriate to charge a sewer tap fee [i.e., System Development Charge] at all, and if it is, what the appropriate amount would be and when and to whom such a charge should apply.  Until these issues are fully vetted, Staff has concerns with collecting a down payment that may bear no relationship to what is ultimately determined to be appropriate.  Unlike the current customers that are receiving service, it is less obvious that the stand-by customers are receiving anything of value from Mill Creek at this point that could be characterized as free service.  

Staff Response at 3.  

85. Mill Creek's request for authority to charge and to collect an interim System Development Charge from its Stand-by Customers will be denied without prejudice.  Mill Creek has provided no facts and no argument in support of its request to collect the interim System Development Charge only from one class of customers.  It has not met its burden of proof with respect to this portion of the requested interim relief.  In addition, the ALJ finds the Intervenors' argument to be persuasive.  This request is denied without prejudice.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Strike Verified Emergency Application is denied.  

2. On or before November 25, 2008, Joy L. Frame, Esquire, shall file a statement that, pursuant to Rule 4 Code of Colorado Regulations 723-1-1202(e), she submits the Verified Emergency Application dated October 3, 2008 and filed with the Commission on October 6, 2008.  

3. The Verified Emergency Application filed on October 6, 2008 by Mill Creek Water Sales and Distribution, LLC (Mill Creek), is treated as a motion for interim relief.  

4. The Verified Emergency Application filed on October 6, 2008 by Mill Creek is granted, in part, consistent with the discussion above and subject to the conditions set out below.  

5. Mill Creek's request for interim authority to provide service pursuant to the terms and conditions contained in proposed tariffs found at Exhibit 13 to the Verified Application (filed on August 13, 2008) is denied without prejudice.  

6. Mill Creek's request for authority to collect an interim System Development Charge of $800 from each of its Stand-by Customers is denied without prejudice.  

7. Mill Creek's request for interim authority to collect recurring (i.e., monthly) rates (i.e., Service and Facility Charges) for sewer service is granted, subject to the five conditions discussed below.  

8. The first condition is:  Joy L. Frame, Esquire, shall file the statement as required by Ordering Paragraph No. 2.  

9. The second condition is:  Applicant shall file, on not less than one day's notice, an Advice Letter and accompanying tariff for interim recurring rates (i.e., Service and Facility Charges) for sewer service.  The Advice Letter and accompanying tariff shall comply with this Order, shall comply with applicable Commission rules, and shall contain a true-up mechanism (discussed in Ordering Paragraph No. 11).  

10. The third condition is:  the authorized interim recurring rates (i.e., Service and Facility Charges) for sewer service are:  (a) each residential customer location is a single residential billing unit; for such a customer, the rate is $33.33 per month; (b) the Benchmark Building is the equivalent of nine residential billing units; the rate is $299.97 per month; (c) for the common areas, irrigation service is the equivalent of a single residential billing unit; for such a customer, the rate is $33.33 per month; and (d) the Colorado Department of Transportation is the equivalent of six residential billing units; the rate is $199.98 per month.  

11. The fourth condition is:  there shall be a true-up mechanism.  In the event the permanent recurring rates (i.e., Service and Facility Charges) for sewer service established by the Commission are lower than the interim recurring rates (i.e., Service and Facility Charges) for sewer service authorized by this Order, Mill Creek shall refund (either through a bill credit or a check, at Mill Creek's option) to its customers the difference, with interest.  The true-up mechanism shall consist of two parts:  (a) determination of whether the interim recurring rates (i.e., Service and Facility Charges) for sewer service resulted in over-recovery by Mill Creek; and (b) Mill Creek's refunding to a customer who over-paid under the interim recurring rates (i.e., Service and Facility Charges) for sewer service the amount of the over-payment, with interest.  The interest shall be calculated as simple interest and will use the following interest rates:  (a) for customer payments in calendar year 2008, the interest rate will be 4.76 percent; and (b) for customer payments in calendar year 2009, the interest rate will be 2.48 percent.  Mill Creek shall make the refund, with interest, within six months of the effective date of the tariff effectuating the final Commission Decision and Order in this docket.  This true-up mechanism shall be in the tariff that Ordering Paragraph No. 9 requires Mill Creek to file.  

12. The fifth condition is:  the interim recurring rates (i.e., Service and Facility Charges) for sewer service shall apply from the effective date of the tariff to be filed by Applicant pursuant to Ordering Paragraph No. 9.  

13. The request for express waiver of applicable Commission rules is denied.  To the extent the interim relief granted in this Order is inconsistent with a Commission rule, the Commission rule is waived impliedly and solely for the purpose of granting and implementing the specific interim relief.  

14. This Order is effective immediately.  
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�  At the time the Verified Application and the VEA were filed, Joy L. Frame, Esquire, had not entered her appearance on behalf of Applicant.  


�  This Notice is dated October 3, 2008.  


�  Cascade Village and Mr. Oppenheimer made a similar argument in their response at 4.  For the reasons stated here, the ALJ finds the argument unpersuasive.  


�  In relevant part, Rule 4 CCR 723-1-1202(f) provides:  "If a pleading ... is inconsistent with [Rule 1202], the Director or the Director's designee shall forthwith notify the filer.  If the deficiency is not corrected within five days, the Commission may reject the pleading ... ."  


�  This Order will use the same term.  


�  Mill Creek does not specify the rules that it believes may need to be waived to grant the requested relief.  As a result, the ALJ will not grant an express waiver of any rule.  To the extent the interim relief granted in this Order is inconsistent with a Commission rule, the rule is waived impliedly and solely for the purpose of granting and implementing the specific interim relief.  


�  Presumably, each of these homes is an individual residential customer.  


�  The number of units within this facility is unclear.  It is also unclear whether the facility is one Mill Creek customer or houses a number of individual Mill Creek customers.  For purposes of this Order, these uncertainties need not be resolved.  


�  From the VEA, it is unclear whether Applicant also seeks interim authorization to charge the non-recurring rates contained in its proposed tariff.  To the extent that Applicant does seek such authorization, the ALJ will deny the request for the same reasons.  


�  There is no information as to the basis for Mill Creek's determination of equivalency with respect to the proposed permanent rates.  


�  Applicant calculates the proposed interim recurring rate of $45.27 per unit as follows:  





70% of the rate indicated by Mill Creek's normalized expenses of $124,953.49 [as shown in Exhibit 10 to the Verified Application] divided by 12 (number of months) and divided by the 161 billing units represented by residential customers and a multi-tenant commercial and residential building within the Cascade Village development, common areas within the Cascade Village development, individual homes within the Twilight Meadows development and  


CDOT.  VEA at 11-12.  


�  A Commission decision in this matter should issue on or before April 15, 2009.  Decision No. R08-1005-I.  


�  In this Application proceeding, if the Commission approves terms, conditions, and rates for sewer service, then Mill Creek will be ordered to make an advice letter and tariff filing, on not less than one day's notice, that is consistent with the Commission's decision.  This process works equally well for the requested interim rates.  


�  See discussion of retroactive ratemaking below.  


�  Stand-by Customers are discussed infra.  


�  The refund may be by bill credit or by check, at Applicant's option.  


�  These are the Commission-approved interest rates for customer deposits required by water utilities.  


�  The basis for this condition (i.e., avoidance of retroactive ratemaking) is discussed infra.  


�  The requirement to pay for sewer service applies to any customer who receives sewer service from Applicant during the time that the interim recurring rates (i.e., Service and Facility Charges) for sewer service are in effect.  


�  Applicant did not provide the referenced CDPHE permit.  
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