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I. statement

1. On September 5, 2008, Complainant, Betty Bass (Bass), filed a Complaint with the Colorado Public Utilities Commission (Commission) in the captioned docket against Public Service Company of Colorado (Public Service).

2. The Complaint alleges that Public Service has disconnected service to Bass’s house at 2625 W. 133 Circle, Broomfield, Colorado.  Bass states that Public Service will not commence gas and electric service until Bass pays an alleged balance of over $3,100.  Bass contends that she does not owe the past due amount claimed by Public Service.

3. The Complaint also included a request for an interim order requiring Public Service to provide gas and electric service to the Broomfield address pending resolution of this complaint.  Bass states that she has five young children, and she cannot provide cooked food, warm baths, or clean clothes or dishes without utility service.

4. In Interim Order No. R08-0949-I, the Administrative Law Judge (ALJ) denied Complainant’s request to restore gas and electric service, pending resolution of the underlying complaint.  The ALJ noted that the instant complaint is at least the fourth formal complaint that Complainant has filed against Public Service in the last two years.
  See Docket Nos. 06F-422EG, 07F-066EG, and 07F-360EG.  All of the complaints involve, to one degree or another, Bass’s claim that she does not owe past due amounts billed by Public Service.  It was noted that the two most recent complaints were dismissed with prejudice.  The ALJ found that there was nothing in the Complaint that would indicate that the claims asserted were any different from what Bass had claimed in the past.  Finally, the ALJ determined that it would not be appropriate to order Public Service to initiate service immediately and without regard to the normal Commission Rules and Public Service tariffs merely because Bass has filed another complaint.

5. Bass appealed the ALJ’s findings to the Commission.  In Decision No. C08-1030, issued September 26, 2008, the Commission denied Bass’s request to overturn the ALJ’s decision and restore electric and gas service pending a final outcome in the matter.  The Commission determined that Bass failed to sufficiently prove that Public Service should reinstate utility service in her name, in view of the fact that the utility alleges she owes approximately $3,100 to it, and is exercising its rights under Commission Rule 4 Code of Colorado Regulations (CCR) 723-3-3407 to discontinue service for non-payment of services.
  

6. The Commission also noted that the facts seemed to indicate this matter was a contractual dispute between Bass and her landlord, which creates a presumption that Bass lacks standing before the Commission to resolve the issue.  Because Bass failed to demonstrate standing before the Commission, or that Public Service violated applicable rules regarding her relationship to Public Service, the Commission denied her request.

7. On October 9, 2008, Public Service filed a Motion to Dismiss for Failure to State a Claim Upon Which Relief can be Granted and for Lack of Standing (Motion to Dismiss).  Public Service argues that Bass’s Complaint should be dismissed pursuant to Colorado Rules of Civil Procedure Rule 12(b)(5) because the factual allegations contained in the Complaint do not support a claim as a matter of law.  

8. Public Service argues that Bass’s claims are precluded by the doctrine of collateral estoppel because the allegations of each of the four complaints (including the complaint at hand) brought by Bass against Public Service are virtually identical, and each of the previous three complaints has been dismissed (two with prejudice) by the Commission.  

9. Public Service further argues that Bass’s Complaint should be dismissed because she lacks standing to sue.  Public Service notes that the affidavit of its employee, Ms. Rozanne Encinias, attached to its Motion to Dismiss as Exhibit A, illustrates that Ms. Bass is not the customer of record for the residence she lists in the Complaint.  Rather, Ms. Bass’s landlord at the residence she lists is the named customer for Public Service gas and electric service.  Public Service further notes that the Commission acknowledged and agreed with that information in Decision No. C08-1039.

10. Ms. Bass did not file a response to Public Service’s Motion to Dismiss.

II. FINDINGS AND CONCLUSIONS
11. Standing is a threshold question of law.  Board of County Commissioners of La Plata County, et al. v. Colorado Oil and Gas Conservation Commission, 81 P.3d 1119, 1122 (Colo. App. 2003) (citations omitted).  Resolution of the standing issue involves a two-part test: (1) whether the party seeking relief alleges an injury-in-fact; and, (2) whether the injury is to a legally protected or cognizable interest, as contemplated by statutory or constitutional provisions.  Douglas County Bd. of Commissioners v. Pub. Utils. Comm’n, 829 P.2d 1303, 1309 (Colo. 1992); O’Bryant v. Pub. Utils. Comm’n, 778 P.2d 648, 652 (Colo. 1989); Cloverleaf Kennel Club, Inc. v. Colorado Racing Commission, 620 P.2d 1051 (Colo. 1980).  These two factors provide the framework to determine whether “the asserted legal basis for a claim can be properly understood to grant a party a right to judicial or administrative relief.”  O’Bryant, supra.

12. The “actual injury” or “injury-in-fact” element of standing need not consist of a direct pecuniary loss.  Id.  In the context of administrative action, injury-in-fact is established when the allegations of the complaint, along with any other evidence submitted, establish that a regulatory scheme “threatens to cause injury to the plaintiff’s present or imminent activities.”  Board of County Commissioners of La Plata County, et al., supra at 1122.  What is necessary for an injury-in-fact, is that the alleged injury be “sufficiently direct and palpable” to allow a decision-maker to say, with “fair assurance,” that there is an actual controversy proper for judicial or administrative resolution.  O’Bryant, supra.  The plaintiff must demonstrate the existence of a legal right or interest that arguably has been violated by the conduct of the other party.  Id.

13. Once the injury-in-fact prong of the test has been sufficiently alleged, the second prong of the standing test requires a determination as to whether the injury is to a legally protected interest for which relief is available.  O’Bryant, supra at 653.  Simply put, this means that the complainant must demonstrate the existence of a legal right or interest that has been arguably violated by the conduct of the other party.  Id.; accord, Board of County Commissioners of La Plata County, et al., supra at 1123.  The answer to this second prong of the test for standing requires a determination of whether the Public Utilities Laws reveal a legislative intent that a legal right inures to Bass under the circumstances of her Complaint.  

14. It is found that Bass’s Complaint fails to meet the test for standing.  Bass has provided no evidence that she is a customer of Public Service.  While Bass claims Public Service wrongfully shut off her electric and gas service, Public Service has provided sufficient evidence through the affidavit of its employee (Exhibit A to its Motion to Dismiss) that the service is in the name of Mr. Peter Smith, the customer of record for gas and electric utility services at 2625 W. 133 Circle, Broomfield, Colorado.  Public Service provided further evidence through its Exhibit A that it was Mr. Smith that requested termination of utility service to the property.  As a result, Bass can allege no injury-in-fact that is sufficiently direct and palpable to allow the Commission to say with fair assurance that there is an actual controversy proper for resolution.  O’Bryant, supra.  

15. As noted above, the Commission has already determined that Ms. Bass has failed to demonstrate her standing before the Commission, or that Public Service violated applicable rules regarding her relationship to Public Service in her request for emergency reinstatement of gas and electric service to the Broomfield address.
  Here, Bass failed to respond to Public Service’s Motion to Dismiss, which provided substantial information that indicates she is not the customer of record at the property in question.
  Commission Rules 4 CCR 723-3-3407 through 3408 and 4 CCR 723-4-4407 through 4408 deal with the various guidelines applicable to a utility and its customers when the utility discontinues electric and gas services.  Public Service has sufficiently shown that Ms. Bass is not currently its customer.  Therefore, these rules are not applicable to Ms. Bass and the situation at hand.  It is clear that Ms. Bass has no standing to bring her complaint action in this matter.  As a result, the undersigned ALJ finds good cause to grant Public Service’s Motion to Dismiss.

16. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

iii.
ORDER

A. It is Ordered That:

1. Public Service Company of Colorado’s Motion to Dismiss for Failure to State a Claim Upon Which Relief can be Granted and for Lack of Standing is granted consistent with the discussion above.

2. Ms. Betty Bass’s Complaint in the above captioned matter is dismissed with prejudice. 

3. The hearing in this matter scheduled for November 25, 2008 is vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� See, Recommended Decision Nos. R07-0473 and R07-0968.


� See, Decision No. C08-1030 at ¶12.


� Id. at ¶¶12-13.


� See, Decision No. C08-1030 at ¶13.


� Commission Rule 4 CCR 723-1-1400 provides that failure to file a response to a motion may be deemed a confession of the motion.
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