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I. STATEMENT

1. This matter was remanded by the Public Utilities Commission (Commission or PUC) to an administrative law judge (ALJ) for further hearing.  See Decision Nos. C08-0272 and C08-0498.

2. On August 28, 2008, the Motion to Quash Hearing and Discovery and Dismiss for Lack of Jurisdiction and Alternate Motion to Stay (Motion to Quash) was filed by S&J Partners, a representative of Respondent Golden West Commuter, LLC. (Golden West), dissolved (Partners).  

3. After intervening filing and orders, Staff’s Response to Partners’ Motion to Quash Hearing and Discovery and Dismiss for Lack of Jurisdiction and Alternative Motion to Stay was filed on October 16, 2008, in compliance with Decision No. R08-1068-I.

4. On June 12, 2008, pursuant to § 40-6-115, C.R.S., in Court Docket No. 08 CV 5004, Partners filed for a Writ of Certiorari in the Denver District Court.  On July 17, 2008, the Denver District Court granted the Writ of Certiorari. The appeal is pending.  However, the undersigned ALJ has not been informed, and is not aware, that any decision of the Commission has been stayed by the Commission or the District Court.

5. Respondent challenges the jurisdiction of the Commission to proceed in this docket.  Partners contends that Golden West: has been dissolved; is represented by Partners; ceased being a carrier subject to the Commission's jurisdiction before it was dissolved; sold and abandoned all of its PUC granted authority with prior approval; released all of its drivers and other employees; vacated its offices; and sold the "Golden West Commuter" trade name.

6. Partners contends that it is not a carrier subject to the PUC's jurisdiction.  Partners states that it has no equipment, no authority, and does not hold itself out to provide transportation to the public.

7. Partners effectively contends that no party remains and that "all the PUC can do is participate in the civil action brought against it and Docket No. 08 CV 5004 by Partners."

8. Partners restates prior arguments to the Commission that it exceeded its authority found in § 40-6-109, C.R.S.  This Commission previously considered and denied these arguments.  See Decision Nos. C08-0272 and C08-0498.

9. In its response, Commission Staff (Staff) argues that dismissal of this proceeding based upon dissolution of Golden West would only serve to encourage other regulated carriers to seek dissolution in the face of a pending civil penalty assessment.  Citing §§ 7-90-911 to 913, C.R.S., Staff further argues that dissolved domestic entities remain culpable for their actions following dissolution.

10. Staff also argues that the Commission has jurisdiction pursuant to a settlement agreement between Golden West (prior to its dissolution) and Staff that resulted from an application seeking authorization for SuperShuttle International Denver, Inc. (SuperShuttle) to assume control of Golden West’s regulated operations in connection with the sale of Golden West’s business to SuperShuttle.  Staff intervened in that application explicitly to address the effect thereof upon the pending civil penalty pending in this docket.  An agreement was reached that required Golden West to set aside $4,400 in a trust account should the Commission issue an order assessing Golden West a civil penalty in the instant docket.  It was specifically contemplated that the funds would be available in the event Staff prevails in this docket.

11. Finally, Staff argues that Golden West opted to dissolve the entity during the pendency of this proceeding.  Staff contends that Golden West should not be allowed to absolve culpability by dissolution.

12. As to Partners not being a party, Staff effectively argues this is a red herring.  It is not necessary for the Commission to have personal jurisdiction over Partners to proceed in this matter.

13. It is uncontested that Partners is not a party to this proceeding and that Golden West is now dissolved.  However, despite dissolution, Golden West “continues its existence as a limited liability company.”  § 7-80-803, C.R.S. 

14. Partners states that it was formed for the purpose of winding up Respondent’s affairs.  “A person winding up a limited liability company's business may preserve the business or property as a going concern for a reasonable time, prosecute and defend actions and proceedings, whether civil, criminal, or administrative, settle disputes, settle and close the limited liability company's business, dispose of and transfer the limited liability company's property, discharge or provide for obligations of the limited liability company, distribute the assets of the limited liability company pursuant to section 7-80-803 (1) (d), and perform other necessary acts.”  § 7-80-803.3, C.R.S.

15. Partners acts as a representative of Respondent in winding up the affairs of the dissolved entity, including this proceeding. Partners failed to meet its burden of proof that the Commission does not have jurisdiction to proceed.  Jurisdiction over Respondent was established in January 2007 and the subsequent dissolution does not affect the Commission’s jurisdiction.  The Motion to Quash will be denied.

16. Partners alternatively requests that this docket be stayed pending resolution of the pending appeal. In light of the fact that the Commission determined that no final decision has been entered in this docket, any pending appeal is premature.  While the Commission could have chosen to stay this proceeding, it did not.  Rather, the remand remains for further proceedings. 

17. Addressing the pending appeal, Staff points out that the Commission has not been stayed in any regard.  Staff further contends that staying this proceeding would be improper because the Commission has not yet issued a final decision that would be subject to a proper appeal.  The Commission has found that Decision No. C08-0272, in which the Commission remanded this matter, was not a final Commission decision.  Staff properly argues that it is not proper for this ALJ to undermine the Commission's decisions remanding this action with directions.  The Commission has rejected the arguments presented and remanded the matter for further proceedings.  
18. Golden West was ordered to comply with the following discovery requests upon request by Staff on remand:  

PUC 1-2
Please provide copies of all charter orders/manifests as they pertain to transportation provided by Golden West and its contracting agents on January 10 thru January 13, 2007.  

PUC 1-3
Please provide all correspondence and contracts between Golden West and the Society of Hispanic Professional Engineers (SHPE).

See Decision No. C08-0272.

19. On August 21, 2008, referencing the discovery ordered in Decision No. C08-0272, Staff requested compliance with the discovery requests of Golden West by service of its counsel of record in this proceeding.  See Staff’s Request for a Pre-Hearing Conference filed September 2, 2008.  To the extent that Golden West has failed or refused to provide discovery responses, it shall do so within ten days of the effective date of this Interim Order.  

20. It is necessary to schedule a hearing on remand, address procedural matters, and address any other matters raised by the parties.  To do so, a prehearing conference will be held as ordered below.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 will govern this prehearing conference.  

II. ORDER

A. It Is Ordered That:

1. The Motion to Quash Hearing and Discovery and Dismiss for Lack of Jurisdiction and Alternate Motion to Stay filed August 28, 2008, is denied.

2. To the extent that Golden West has failed or refused to provide the discovery ordered by the Commission in Decision No. C08-0272, it shall do so within ten days of the effective date of this Interim Order. 

3. A prehearing conference in this docket is scheduled as follows:  

DATE:

November 18, 2008  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, 2nd Floor 
 

Denver, Colorado  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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