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I. STATEMENT

1. On August 11, 2008, Public Service Company of Colorado (Public Service) filed an Application for an Electric and Gas Demand Side Management Plan (Application) along with direct testimony.  This Application was timely filed in accordance with the timetable set forth in Decision No. C08-0560.

2. By Decision No. R08-1033-I, the undersigned administrative law judge (ALJ) scheduled a hearing in this matter to commence on November 19, 2008 and established various procedures.  

3. On October 29, 2008, the Joint Motion to Approve Stipulation and Settlement Agreement was filed by Public Service on its own behalf and on behalf of the Staff of the Colorado Public Utilities Commission (Staff); the Colorado Office of Consumer Counsel (OCC); the Southwest Energy Efficiency Project; Western Resource Advocates; Colorado Energy Consumers; the City of Boulder and Boulder County; Energy Outreach Colorado; the Governor's Energy Office; Wal-Mart Stores, Inc. and Sam's West, Inc.; The Kroger Co. on behalf of its King Soopers and City Market Divisions; the Energy Efficiency Business Coalition; and Nancy LaPlaca (these parties will collectively be referred to as the Settling Parties).  The Settling Parties jointly move for an order approving the Stipulation and Settlement Agreement simultaneously filed therewith.

4. “Parties may offer into evidence a written stipulation as to any fact or matter in issue of substance or procedure….The Commission may approve, recommend modification as a condition of approval, or disapprove of any stipulation offered into evidence or on the record.”  Rule 1407(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

5. Although no response has been filed to the Joint Motion, the ALJ will schedule a hearing to consider the Joint Motion in light of the close proximity to the scheduled hearing on the merits of the application, statements regarding opposition to the Joint Motion, and the prefiled answer testimony in opposition to the Application.

6. In its Application, Public Service requests an order approving its 2009-10 Biennial DSM Plan and authorizing Public Service to place into effect revised gas and electric tariff sheets modifying its Gas Demand Side Management Cost Adjustment (DSMCA) tariff and implementing revised gas and electric DSMCA rates effective January 1, 2009.  Approval of the Stipulation and Settlement Agreement would resolve all outstanding matters remaining in the docket.  Therefore, any opposition to the Application and/or Joint Motion may be presented to show that the Stipulation and Settlement Agreement should be disapproved, modified as a condition for approval, or approved.

7. On November 4, 2008, the Motion for Further Procedural Guidance Relating to the Hearings in this Matter in Light of the Contested Settlement and for Waiver of Response Time was filed by Public Service.  Public Service requests that parties intending to cross-examine any witnesses be required to identify such witnesses in advance, together with estimated times for cross-examination.  Additionally, because Public Service intends to only call witnesses to support the Settlement Agreement, disclosure is requested as to any witnesses the Commission may wish to question.

8. Again, in light of the close proximity of the scheduled hearing, the ALJ will sua sponte waive response time to the Motion for Further Procedural Guidance Relating to the Hearings in this Matter in Light of the Contested Settlement and for Waiver of Response Time and grant the motion, in part.  Procedures will be established in preparation for the hearing scheduled on the Joint Motion as ordered below.

9. Public Service seeks not to have witnesses appear that it deems unnecessary to testify in support of the Joint Motion.  Public Service discloses that the only witnesses intended to be called in support of the stipulation are Ms. Sundin and Mr. Stoffel.  

10. The ALJ contemplates that approval of the Stipulation and Settlement Agreement will result in approval of the Application in this docket.  In the event that the Stipulation and Settlement Agreement is not accepted, Public Service would procedurally begin the presentation of its case in support of the Application filed herein.  In order to minimize litigation expense and to maximize administrative efficiency, parties will be required to disclose any witnesses they wish to call in support or opposition of the Joint Motion.  To have a meaningful opportunity to minimize litigation expenses, Public Service would likely not be able to immediately proceed to present its case because all witnesses would not be available.  Therefore, if the determination of the Joint Motion does not resolve all outstanding matters in the docket, the hearing on the Application will then be continued to a newly-scheduled date.

11. As to consideration of the Stipulation and Settlement Agreement, the ALJ will disclose anticipated and non-exhaustive areas of questioning for the benefit of the parties:

 


(a)
Will Paragraph III.4 result in Staff and the OCC having the ability to fully audit, verify, and analyze the cost-effectiveness of all DSM projects and programs utilizing the custom-efficiency analysis process?
 


(b)
The Settling Parties agree in Paragraph III.7 that Public Service shall have the flexibility to move budget dollars between specific programs and customer segments.  Does the parties’ agreement extend to allowing Public Service to move budget dollars between the electric program and the gas program, and vice versa?

 


(c)
The proposed Gas DSMCA tariff (Appendix C of the Stipulation) appears to propose recovering all Residential DSM Program costs from residential service customers and all Non-Residential DSM Program costs from Schedule CG and IG customers.  How does this conform with Rule 4757(f) that states that "(e)xisting low-income DSM programs that recover costs from all customer classes shall continue such recovery," in regards to costs associated with continuing the existing Energy $aving Partners Program?
Disclosure of the foregoing does not foreclose or pre-judge these or any other issues that may be addressed or presented by any party nor the acceptance or approval of any portion of the Stipulation and Settlement Agreement.

II. ORDER

A. It Is Ordered That:

1. Response time to the Motion for Further Procedural Guidance Relating to the Hearings in this Matter in Light of the Contested Settlement and for Waiver of Response Time is waived and the motion is granted, in part. 

2. A hearing on the Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion) in this matter shall be conducted at the following dates, time, and place:  

DATES:
November 19 through 21, 2008. 

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250 
 

Denver, Colorado  

3. The following procedural schedule shall apply regarding the hearing on the Joint Motion:


Date


Event

November 14, 2008 
All intervenors must designate any witness they wish to call during the hearing as to consideration of the Joint Motion, specifically including all witnesses that have pre-filed testimony in this docket proposed to be admitted into evidence upon approval of the Stipulation and Settlement Agreement.  In addition to identifying all such witnesses, the disclosing intervenor shall provide an estimate of the time necessary for intended examination.

November 17, 2008 
Any intervenor may supplement the disclosure of November 14, 2008 to address rebuttal testimony filed on November 13, 2008.

4. Any intervenor failing to designate a witness consistent with this Order waives any right to cross-examination of such witness AND waives any objection to the admission of such witness’ pre-filed testimony in this proceeding to support approval of the Stipulation and Settlement Agreement.

5. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The filing date of August 1, 2008, was revised to August 11, 2008, by the Commissioners to accommodate the procedural schedule in Docket No. 07A-447E.  See hearing transcript, p .352.
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