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I. statement  
1. On March 4, 2008, Lake Durango Water Company, Inc. (LDW Company) and Lake Durango Water Authority (LDW Authority) filed a Joint Application and Petition.  In that filing, LDW Company seeks authority to transfer its public utility assets to LDW Authority and to discontinue public utility service (Transfer Application).  In addition, LDW Company and LDW Authority request an order declaring that, if completed, the transfer of assets will not result in LDW Authority's becoming a public utility subject to the Commission's jurisdiction (Declaratory Order Petition).
  Finally, LDW Company and LDW Authority request that the Commission treat the Application, together with the appended schedules, as a detailed summary of testimony supporting the Application sufficient to meet the requirements of § 40-6-109.5(1), C.R.S., and to trigger the timeframe contained in that statute.
  

2. On March 6, 2008, the Commission issued a Notice of Application Filed (Notice).  In that Notice the Commission established an intervention period; the intervention period has expired.  In that Notice the Commission also established a procedural schedule.  By Decision No. R08-0517-I, the Administrative Law Judge (ALJ) vacated that procedural schedule.  

3. On March 28, 2008, LDW Company filed its Affidavit of Mailing.  

4. By Decision No. C08-0054, inter alia, the Commission referred the Application and Petition to an ALJ.
  

A.
Interventions.  

5. On April 4, 2008, William Jerry Johnson, Carolyn Sue Johnson, Larry Earl Johnson, and Mary Michelle Johnson Crow (Johnson Family members) filed a Petition for Leave to Intervene.  In Decision No. R08-0641-I, the ALJ granted the Petition.  

6. On October 17, 2008, the Johnson Family members filed a Stipulation for Withdrawal of Intervention.
  That filing states at 2:  "The Johnson Family Intervenors hereby withdraw their petition to intervene in this proceeding and consent that the Commission may enter an order forthwith dismissing their petition to intervene and dismissing them as parties in this case."  The ALJ will dismiss the Johnson Family members as parties in this proceeding.  

7. On April 7, 2008, Mr. Gene M. Bradley filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  On October 20, 2008, LDW Authority filed a Stipulation for Withdrawal of Intervention in which Mr. Bradley "withdraws his petition to intervene and consents that the Commission may enter an order forthwith dismissing his petition to intervene and dismissing him as a party in this case."  Id. at ¶ 2.
  The ALJ will dismiss Mr. Bradley as a party in this proceeding.  

8. On April 7, 2008, Mr. Gary L. Norton filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  On October 20, 2008, LDW Authority filed a Stipulation for Withdrawal of Intervention in which Mr. Norton "withdraws his petition to intervene and consents that the Commission may enter an order forthwith dismissing his petition to intervene and dismissing him as a party in this case."  Id. at ¶ 2.  The ALJ will dismiss Mr. Norton as a party in this proceeding.  

9. On April 15, 2008, Staff of the Commission (Staff) intervened of right.  Staff is a party in this proceeding.  

10. The Parties remaining in this proceeding are LDW Company, LDW Authority,
 and Staff.  

B.
Rafter J Homeowners Association, Inc.  

11. On March 28, 2008, Mr. Mark A. Reddy submitted a letter, with attachments, to the Commission.  In that correspondence, Mr. Reddy raised questions and identified concerns about the Water System Service Agreement between LDW Company and the Rafter J Homeowners Association, Inc., and the impact of the proposed asset transfer to the LDW Authority on that agreement.  

12. The Rafter J Homeowners Association, Inc., did not intervene in this proceeding.  Nonetheless, on September 15, 2008, the Board of Directors of the Rafter J Homeowners Association, Inc., submitted a letter in this proceeding.  The correspondence notes that Mr. Reddy was not authorized to send a letter on behalf of Rafter J Homeowners Association, Inc.  The letter then states:  

 
After reviewing the issues raised in Mr. Reddy's letter, the Rafter J Homeowners Association, Inc. has no objection to the [LDW] Authority's application to the [Commission] to take ownership of the water system and [to] remove [Commission] jurisdiction over the system.  In fact, Rafter J Homeowners Association, Inc. would like the [Commission] to move forward with its process as quickly as possible for the benefit of all customers within the LDW [Company] service area.  

 
Rafter J recognizes that the contract it has with LCW [Company] will no longer be in force once the [LDW] Authority takes over the water system.  All residents within Rafter J subdivision will be treated as retail customers in exactly the same manner as all other retail customers within the [LDW] Authority's service area.  Rafter J understands that the [LDW] Authority will work closely with the Homeowners Association in addressing potable water issues within the Association boundaries.  

13. Based on the letter from the Board of Directors, the Commission will not consider Mr. Reddy's letter and its attachments as the Commission considers the Transfer Application.  

C.
Required Filing by LDW Authority.  

14. As to the Declaratory Order Petition, legal briefs have been filed pursuant to the schedule established in Decision No. R08-0641-I.
  

15. As to the Transfer Application, at present, there is no hearing date; and there is no procedural schedule established.
  Decision No. R08-0705-I.  

16. Pursuant to Decision No. R08-1104-I, the ALJ held a prehearing conference in this matter on October 23, 2008.  Joint Applicants and Staff were represented by counsel and participated.  In addition, Mr. William Jerry Johnson participated on behalf of the Johnson Family members.  Neither Mr. Bradley nor Mr. Norton participated.  

17. At the prehearing conference, Staff stated that it neither opposes nor contests the Transfer Application.  

18. The Parties believe that no hearing is necessary in this matter.  

It appears that the now unopposed and uncontested Transfer Application may be eligible for consideration pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1403.  

19. In the exercise of its discretion, the Commission may decide an uncontested and unopposed application or petition without a hearing provided that, as pertinent here,  

the application or petition is accompanied by a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the filing.  A person having knowledge of the stated facts shall, under oath, sign a sworn statement attesting to the facts in the application or petition and any attachments and/or exhibits.  The sworn statement need not be notarized, but it shall contain language indicating that the signatory is affirming that the statements are true and correct to the best of the signatory's knowledge and belief.  

Rule 4 CCR 723-1-1403(a).  

20. Review of the Transfer Application reveals an absence of evidence on the issue of LDW Authority's financial, operational, managerial, and other fitness to be the transferee of the LDW Company assets (fitness-related information).  At the prehearing conference, LDW Authority stated that it is in the process of preparing to provide fitness-related information in this proceeding.  

21. To allow LDW Authority sufficient time to prepare and to file fitness-related information (including documentation it deems necessary), the ALJ will order LDW Authority to supplement, on or before November 21, 2008, the Transfer Application by providing fitness-related information.
  The information must be verified in accordance with Rule 4 CCR 723-1-1403(a).  

22. Following receipt of the LDW Authority supplemental information, the ALJ will determine whether this matter may proceed under Rule 4 CCR 723-1-1403.  

II. ORDER  
A. It Is Ordered That:  
1. William Jerry Johnson, Carolyn Sue Johnson, Larry Earl Johnson, and Mary Michelle Johnson Crow are dismissed as parties in this matter.  

2. Mr. Gene Bradley is dismissed as a party in this matter.  

3. Mr. Gary L. Norton is dismissed as a party in this matter.  

4. On or before November 21, 2008, Lake Durango Water Authority shall make the filing described and discussed in ¶¶ I.20 and 21, above.  
5. This Order is effective immediately.  
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�  The filing also contains a request for waiver of specified Commission rules.   The Commission granted this waiver request in Decision No. R08-0054.  According to the Joint Applicants, the waiver request is no longer an issue in this proceeding.  


�  For the reasons stated in Decision No. R08-0641-I, this request was denied and is no longer an issue in this proceeding.  


�  The Commission issued an Errata Notice to this Order on May 20, 2008.  


�  Appended to the Johnson Family filing is a Settlement and Release Agreement.  No party requested Commission approval of this Settlement and Release Agreement.  During the prehearing conference held on October 23, 2008, counsel for LDW Company stated that no assets of LDW Company were being transferred and clarified language in paragraph no. 1 of the Settlement and Release Agreement that suggested otherwise.  Based on counsel's representations, the ALJ is satisfied that no assets of LDW Company are transferred as a result of the Settlement and Release Agreement and that the Commission need not approve the document.  


�  Appended to the filing are two agreements between LDW Authority and homeowners associations.  No party requested Commission approval of either agreement.  The ALJ is satisfied that the Commission need not approve either document as a precondition to dismissing Mr. Bradley's intervention.  


�  LDW Company and LDW Authority, collectively, are the Joint Applicants.  


�  No statute or rule establishes a time frame within which a Commission decision should issue with respect to the Declaratory Order Petition.  


�  The Joint Applicants have waived the § 40-6-109.5, C.R.S., time frame for a Commission decision on the Transfer Application.  Decision No. R08-0641-I.  


�  LDW Authority stated that this date is satisfactory.  
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