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IN THE MATTER OF THE APPLICATION OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC, REQUESTING, AMONG OTHER THINGS, AN ORDER GRANTING MILL CREEK WATER SALES AND DISTRIBUTION, LLC:  (1) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE SEWER SERVICE IN DESIGNATED AREAS WITHIN SAN JUAN COUNTY, COLORADO; (2) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO CONTRACT, MAINTAIN, OWN, AND OPERATE SEWER FACILITIES NECESSARY TO PROVIDE SEWER SERVICE IN AND TO SUCH AREAS; AND (3) APPROVAL OF INITIAL RATES AND TERMS AND CONDITIONS OF SERVICE TO SUCH AREAS PURSUANT TO THE COMMISSION'S PROCEDURES FOR SIMPLIFIED REGULATORY TREATMENT.  
INTERIM ORDER OF 
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DISCOVERY PROCEDURES, ESTABLISHING 
SERVICE REQUIREMENTS, AND TAKING 
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Mailed Date:  October 15, 2008
I. statement  
1. On August 13, 2008, Mill Creek Water Sales and Distribution, LLC (Mill Creek or Applicant), filed a Verified Application.  In that filing, Applicant asks the Commission, inter alia, to grant it a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service within a designated area in San Juan County, Colorado; to grant it a CPCN to own, operate, maintain, and construct facilities necessary to provide that sewer service; to approve proposed terms, conditions, and rates for sewer service; and to waive Commission rules.  This filing commenced this proceeding.  

2. On August 14, 2008, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period, which has expired.  The Notice also established a procedural schedule, which was vacated by Decision No. R08-1005-I.  

3. On September 9, 2008, Staff of the Commission (Staff) intervened of right and requested a hearing in this matter.  

4. On September 15, 2008, Bush Mountain, LLC; Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust (Bush Mountain et al.) filed a Notice of Intervention by Right or, in the Alternative, Motion to Intervene.  The Administrative Law Judge (ALJ) found that Bush Mountain et al. are intervenors by right.  

5. On September 15, 2008, Cascade Village Condominium Association-2004 (Cascade Village) and Robert Oppenheimer, collectively, filed a Motion to Intervene and Suggestion of Lack of Jurisdiction.  The ALJ found that Cascade Village and Mr. Oppenheimer are intervenors by right.  

6. Bush Mountain et al., Cascade Village, Mr. Oppenheimer, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

7. By Minute Order dated September 17, 2008, the Commission referred this matter to an ALJ.  In addition, the Commission deemed the Application complete as of that date.  

8. On October 6, 2008, citing § 13-1-127, C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(b), J. Randall Miller entered his appearance on behalf of Applicant.  Mr. Miller sought to represent Applicant as an officer representing a closely held entity.  Based on the Application and its attachments, the ALJ found that the amount in controversy exceeds $10,000.  Thus, pursuant to § 13-1-127(2), C.R.S., Applicant cannot be represented by an officer; and Applicant must be represented by an attorney licensed to practice law in Colorado or admitted pro hac vice.  Mr. Miller is not licensed to practice law in Colorado, and he has not moved for admission pro hac vice.  Thus, Mr. Miller may not represent Applicant in this proceeding.  The entry of appearance of Mr. Miller will be denied.
  

9. On October 6, 2008, Joy L. Frame, Esquire, entered her appearance as counsel for Applicant.  Ms. Frame is an attorney licensed to practice law, and is in good standing, in Colorado.  Ms. Frame is counsel for Applicant in this proceeding.  

10. All filings made by Applicant in this proceeding must be signed by Ms. Frame as Applicant's counsel.
  A filing made by Applicant and not signed by Ms. Frame is a nullity.
  

11. On October 6, 2008, Applicant filed in this proceeding a Verified Emergency Application dated October 3, 2008.
  The certificate of service showed that the filing was served on October 3, 2008 on Mr. Doug Dean, the Commission's Director.  No intervenor was served.  

12. At the October 7, 2008 prehearing conference, Ms. Frame stated that the Verified Emergency Application requested interim relief in this proceeding.  Based on that representation, the ALJ determined and announced that the Verified Emergency Application would be treated as a motion for interim relief.  She ordered Applicant to serve the Verified Emergency Application (and all future filings) on the Intervenors;
 ordered Applicant in the future to file with the Commission an original and four copies of all documents;
 directed that the 14-day response period would run from the date on which Applicant served the Verified Emergency Motion on the Intervenors; ordered Applicant to file a certificate of service evidencing service of the Verified Emergency Application on the Intervenors; and ordered Applicant to review its certificate of service to assure that Jeffrey G. Pearson, Esquire, counsel for Cascade Village and Mr. Oppenheimer, appears on the certificate.
  The ALJ took the Verified Emergency Application under advisement.  

13. On October 10, 2008, the Commission received another copy of the Verified Emergency Application dated October 3, 2008.  The certificate of service showed that the filing was served on October 3, 2008 on Mr. Doug Dean, the Commission's Director.  No intervenor was served.  In accordance with Rule 4 CCR 723-1-1205(d), the ALJ presumes that the Verified Emergency Application received on October 10, 2008 was not served on the Intervenors.  

14. As of the date of this Order, the certificate of service showing service of the Verified Emergency Application on the Intervenors has not been filed.  

At the prehearing conference, the Parties proposed the following procedural schedule:  (a) on or before October 21, 2008, Applicant will file its direct testimony and exhibits;
 (b) on or before December 5, 2008, each intervenor will file its answer testimony and exhibits; (c) on or before December 19, 2008, Applicant will file its rebuttal testimony and 

15. exhibits; (d) on or before December 19, 2008, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before noon on January 5, 2009, each party will file its prehearing motions; (f) on or before January 7, 2009, each party will file its corrected testimony and exhibits; (g) a final prehearing conference will be held on January 7, 2009;
 (h) on or before January 7, 2009, the Parties will file any stipulation reached; (i) the hearing to take testimony/comment from members of the public will be held in Denver, Colorado on January 12, 2009; (j) the evidentiary hearing will be held in Denver, Colorado on January 12 through 15, 2009; (k) on or before January 30, 2009, each party will file its post-hearing statement of position; and (l) on or before February 6, 2009, each party will file its response to post-hearing statements of position of other Parties.  

16. The ALJ found the proposed procedural schedule to be acceptable as it allowed a Commission decision to issue within the § 40-6-109.5, C.R.S., time frame.  The ALJ adopted the proposed procedural schedule.  

17. The following procedures will apply to the hearing to take public comment/testimony:  The public comment hearing will be transcribed.  Members of the public making statements will be placed under oath, and their statements will be part of the evidentiary record in this proceeding.  Parties, through their counsel, will have an opportunity to ask questions of those making statements.  Parties will have an opportunity, through oral testimony presented at the evidentiary hearing, to address the public hearing comments.  

Individual members of an association that has intervened will not be permitted to 

18. make statements at the public comment hearing.  Individual members of such an association must present their views in this proceeding through testimony of the association that is offered during the evidentiary hearing.  

19. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

20. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

21. A party that files a prehearing motion in this case will be ordered to provide directly to the ALJ a copy of that motion.  A party that files a response to a prehearing motion in this case will be ordered to provide directly to the ALJ a copy of that response.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

22. Rule 4 CCR 723-1-1405 will govern discovery in this matter except that response time to discovery requests will be ten days irrespective of the number of discovery requests served.  In the event a large number of discovery requests are served, counsel will work cooperatively to assure that responses are provided timely.  

23. Discovery requests, responses, and objections will be served on all Parties.  

24. Except in testimony or as necessary to support a motion, discovery requests, responses, and objections will not be filed with the Commission and will not be served on the advisory staff and advisory counsel identified in Staff's intervention.  

25. Motions pertaining to discovery issues are not subject to ¶ 15, supra, and may be filed at any time.  Responses will be made in writing unless otherwise ordered.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

26. A party that files a motion related to discovery or a response to such a motion will be ordered to provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

27. Materials and information claimed to be confidential will be filed under seal with the Commission in accordance with, and will be treated as provided in, Rule 4 CCR 723-1-1100.  

28. A party filing material under seal will be ordered to provide a copy of the material filed under seal directly to the ALJ on the date the material is filed with the Commission.  This will not reduce the number of copies to be filed with the Commission.  

29. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

II. ORDER  
A. It Is Ordered That:  
1. The Entry of Appearance and Notice of J. Randall Miller is denied.  

2. The Verified Emergency Application will be treated as a motion for interim relief.  

3. The Verified Emergency Application is taken under advisement pending service on the intervenors in this proceeding and their opportunity to respond.  

4. A final prehearing conference in this matter is scheduled as follows:  

DATE:
January 7, 2009  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

5. Mill Creek Water Sales and Distribution, LLC (Applicant) may participate in the final prehearing conference by telephone.  To make arrangements to participate by telephone, counsel for Applicant must contact the Administrative Law Judge (ALJ) on or before noon on January 6, 2009.  

6. An evidentiary hearing in this matter is scheduled on the following dates, at the following times, and in the following location:  

DATES:
January 12 through 15, 2009  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. A hearing to take public comment and testimony in this matter is scheduled on the following date, at the following time, and in the following location:  

DATE:
January 12, 2009  

TIME:
4:00 p.m. and continuing until concluded,  
 
     but no later than 9:00 p.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

8. The procedures discussed above in ¶¶ I.17 and 18 shall be used during the hearing to take public comment and testimony.  

9. The following procedural schedule is adopted:  (a) on or before October 21, 2008, Applicant shall file its direct testimony and exhibits; (b) on or before December 5, 2008, each intervenor shall file its answer testimony and exhibits; (c) on or before December 19, 2008, Applicant shall file its rebuttal testimony and exhibits; (d) on or before December 19, 2008, each intervenor shall file cross-answer testimony and exhibits; (e) on or before noon on January 5, 2009, each party shall file its prehearing motions; (f) on or before January 7, 2009, each party shall file its corrected testimony and exhibits; (g) on or before January 7, 2009, the Parties shall file any stipulation reached; (h) on or before January 30, 2009, each party shall file its post-hearing statement of position; and (i) on or before February 6, 2009, each party shall file its response to post-hearing statements of position of other Parties.  

10. An intervenor's cross-answer testimony and exhibits shall address only the answer testimony and exhibits of other intervenors.  

11. The Parties and their witnesses shall provide the decision number when referring to a Commission decision.  

12. Materials and information claimed to be confidential shall be filed under seal with the Commission in accordance with, and shall be treated as provided in, Rule 4 Code of Colorado Regulations 723-1-1100.  
13. A party that files material claimed to be confidential and filed under seal with the Commission shall provide a copy of the confidential material directly to the ALJ at the time the material is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

14. At the time a stipulation is filed with the Commission, the Parties shall provide a copy of the stipulation directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

15. A party that files a prehearing motion shall provide a copy of that motion, at the time it is filed, directly to the ALJ.  A party that files a response to a prehearing motion shall provide a copy of that response, at the time it is filed, directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

16. Except as modified by this Order at ¶ I.22, above, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

17. Motions pertaining to discovery issues are not subject to ¶ I.15, supra, and may be filed at any time.  A party that files a motion related to discovery shall provide a copy of the motion directly to the ALJ at the time the filing is made.  A party that files a response to a motion related to discovery shall provide a copy of its response directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

18. The Parties shall follow the procedures and shall abide by the requirements described and discussed in this Order.  

19. The Parties shall make the filings described and discussed in this Order.  

20. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  The ALJ announced her decision on Mr. Miller's entry of appearance at the prehearing conference held on October 7, 2008.  This interim Order memorializes that decision and all other decisions announced during the prehearing conference.  


�  Rule 4 CCR 723-1-1202(e).  In addition to requiring an attorney's signature, this Rule sets out the information to be provided by the attorney and the certification effect of an attorney's signature.  


�  In accordance with Colorado law, the Commission consistently has held that, if a party must be represented by counsel, a filing made by a non-attorney on behalf of that party is void and of no legal effect.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  


�  At the time the Application and the Verified Emergency Application were filed, Ms. Frame had not entered her appearance.  


�  Rule 4 CCR 723-1-1205(a).  


�  Rule 4 CCR 723-1-1204(a)(III).  


�  Mr. Pearson's address is:  Jeffrey G. Pearson, Esquire, Jeffrey G. Pearson PC, 1570 Emerson Street, Denver, Colorado 80218-1450.  


�  Prefiled testimony must meet the general requirements of Rule 4 CCR 723-1-1202 (where applicable) and the specific requirements of Rule 4 CCR 723-1-1202(d).  


�  Cross-answer testimony may respond only to Intervenors' answer testimony and exhibits.  


�  Applicant may participate in the final prehearing conference by telephone.  To make arrangements to participate by telephone, counsel for Applicant must contact the ALJ (telephone no.:  303.894.2842; e-mail address:  � HYPERLINK "mailto:mana.jennings-fader@dora.state.co.us" ��mana.jennings-fader@dora.state.co.us�) on or before noon on January 6, 2009.  





6

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












