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I. STATEMENT

1. On December 20, 2006, Applicant Levtzow LLC, doing business as Mountain Limo (Mountain Limo or Levtzow), filed for an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 47426 (Mountain Limo Application).  The Mountain Limo Application commenced Docket No. 06A-664CP-Extension.  Notice of the application was published in the Commission’s “Notice of Applications Filed” on December 26, 2006.

2. The Commission issued its Notice of Applications Filed to the public on December 26, 2006 (Notice).  That Notice read that Applicant applied for the following:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in call-and-demand limousine service, 

between all points within a ten-mile radius of the San Miguel County Courthouse in Telluride, Colorado, on the one hand, and all points within a ten-mile radius of the Montrose Regional Airport, 2100 Airport Road, Montrose, Colorado on the other hand.  

3. San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express (Telluride Express) intervened of right.

4. By minute entry during the Commission’s Weekly Meeting on February 7, 2007, the Commission deemed the application complete and referred the matter to an administrative law judge (ALJ).  

5. By Decision No. R07-0596-I, the hearing scheduled in this matter was vacated.  The parties were ordered to reduce the terms of any settlement to writing and file a motion for approval regarding the same on or before August 1, 2007.  

6. On August 1, 2007, the Joint Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention and for Approval of the Settlement Agreement of the Parties to the Extent of the PUC’s Jurisdiction Over its Terms and Conditions (Motion) was filed along with a copy of the Settlement Agreement, Mutual General Release and Covenant Not to Sue (Settlement) attached as Appendix A.

7. The Settlement proposed to restrict the permanent authority application to request authority as follows: 

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in call-and-demand limousine service, 

between all points within a ten-mile radius of the San Miguel County Courthouse in Telluride, Colorado, on the one hand, and all points within a ten-mile radius of the Montrose Regional Airport, 2100 Airport Road, Montrose, Colorado on the other hand.  

RESTRICTIONS:
a.
against the use of more than three (3) vehicles in any 24 hour period; and  

b.
to the use of vehicles having a seating capacity of no more than 14 passengers and their baggage, including the driver.

Upon acceptance of the restrictive amendment, Telluride Express’s interests are satisfied.  Based thereupon, its intervention and opposition is withdrawn.

8. Decision No. R07-0884 granted the parties’ request to dismiss the application in order to ripen interim orders for appeal, in accordance with Rule 1502 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  

9. By Decision No. C08-0213, the Commission denied in part the Joint Exceptions of Levtzow, LLC, doing business as Mountain Limo, and San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Chauffeured Express, to Recommended Decision Nos. R07-0884, R07-0734-I, and R07-0784-I filed on December 6, 2007, as supplemented.  The Commission remanded the docket to the undersigned ALJ for further proceedings, including directions.

10. Exceptions were filed to two interim orders, Decision Nos. R07-0734-I and R07-0784-I, as well as Decision Nos. R07-0884.  In denying the exceptions, in part, the Commission remanded the matter to an ALJ for further proceedings to determine whether the restrictions proposed by the parties in this matter are in the public interest given the facts and circumstances in this case, consistent with the discussion in the decision.

11. The ALJ construes the Commission’s decision to have rejected the recommended decision (because the case is not dismissed) and Decision No. R07-0734-I rejecting the Settlement.  The Commission then directed, while considering the Settlement further, that the ALJ consider:

whether the following circumstances affect the public interest in the context of the proposed restrictions: (1) the agreement of the parties that Mountain Limo may not apply for authority with the Commission for a period of three years; (2) if three years is unreasonable, whether a shorter period would be reasonable; (3) the issue regarding the seasonal nature of tourism, and the resulting cyclical nature of the demand for transportation services; and (4) the potential for mitigation of service shortfalls.  

Decision No. C08-0213 at 6.

12. By Decision No. R08-0288-I, the ALJ informed the parties of questions regarding the Settlement and scheduled a prehearing conference.  As an initial matter during the prehearing conference, the parties expressed concern as to the appropriate scope of relevant matters to be considered in determining whether or not the Commission should approve the Settlement.  Based thereupon, a briefing schedule was adopted to address the appropriateness of the questions raised in Decision No. R08-0288-I as to pending matters.  

13. By Decision No. R08-0419-I, the ALJ questioned the wisdom of having attempted to identify areas of concern and questions regarding the Motion.  It was then decided that the parties would not be required to address or answer the questions identified in Decision No. R08-0288-I.  Rather, presentation of the case in support of the Motion would be left to the parties.  

14. By Decision No. R08-0311-I, an evidentiary hearing was scheduled on the Motion for the taking of evidence in support of the parties’ requested approval of the Settlement.  The subject matter of the scheduled hearing was bifurcated to be decided apart from the underlying application. 

15. At the scheduled time and place, the bifurcated hearing on the motion was called to order.  As a preliminary matter, Telluride Express sought clarification as to the scope of the remand in Decision No. C08-0213.  After argument regarding the scope, as well as the procedural posture of the proceeding, the parties stipulated that the outcome of the hearing to consider approval of the Settlement would determine the outcome of the above-captioned application.  If the stipulation is approved, the application, in turn, is approved. If the stipulation is denied, then in turn the application would be denied.  By this stipulation, this Recommended Decision resolves the remand as well as consideration of the application and is immediately subject to exceptions.  The stipulation is reasonable and will be adopted as stated.

16. Addressing the public interest standard, Telluride Express orally moved for clarification of the standard and argued that the standard is very very low because Staff of the Commission (Staff) did not intervene in the application and the Settlement, supported by Applicant and the sole intervenor, resolves differences as to a variety of matters.  The standard being the ultimate issue of fact and conclusion of law, the ALJ declined to make any pronouncement of the standard.  The ALJ solicited the presentation of facts from the parties to demonstrate that approval of the settlement is in the public interest.

17. During the course of the hearing, Hearing Exhibits 1 through 8 were identified, offered, and admitted into evidence.  Ms. Darcy Levtzow testified on behalf of Mountain Limo.  Ms. Sue Rovito testified on behalf of Telluride Express.

18. On July 22, 2008, the First Amendment to Settlement Agreement, Mutual General Release and Covenant Not to Sue (Amended Settlement) (attached as Appendix B) was filed.  Following the conclusion of the hearing, the parties reached and memorialized modifications to the Settlement addressed.  Approval is requested by the First Amended Joint Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention and for Approval of the Settlement Agreement of the Parties, as Amended, to the Extent of the PUC’s Jurisdiction over its Terms and Conditions filed on the same date.

19. On October 3, 2008, San Miguel Mountain Ventures, LLC doing business as Telluride Express &/or Chauffeured Express’ Combined Motion to Supplement Statement of Position , Request for Waiver of Response Time, and Supplement to Earlier Filed Statement of Position was filed.

20. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. STATEMENT, FINDINGS, AND CONCLUSIONS

21. Darcy Levtzow is the sole owner of Mountain Limo and she manages the operations day to day.  Mountain Limo operates approximately 20 vehicles during peak operating periods, mostly Chevrolet Suburbans.  In addition to the authority at issue herein, Mountain Limo holds and operates taxi authority between Telluride and Montrose and provides certain sightseeing service.

22. Mountain Limo generally seeks authority to provide transportation between Telluride and Montrose. The requested authority will benefit Mountain Limo in terms of flexibility and capacity.  

23. Ms. Rovito is the general manager for Telluride Express.  Telluride Express operates under Certificate No. 1648 and provides continuous service between Montrose and Telluride, Colorado.

24. Last season, Telluride Express operated approximately 19 Chevrolet Suburbans, one Dodge Durango, 18 15-passenger vans, 2 11-passenger vans, 3 people movers (busses ranging from 24 to 18 passengers), and a 37-passenger charter bus.  The equipment utilized has changed since last season.

25. The parties stipulated that other operators in the traffic lane at issue include Alpine Limo, Telluride Limo, Consider it Done, and Double Diamonds.  Mountain Limo and Telluride Express represent the substantial majority of the market.

26. In good weather, it takes approximately 3.5 hours to complete the approximate 130-mile round trip for transportation of a passenger originating at the airport in Montrose and terminating in Telluride.  Most of the roadway only provides two traffic lanes.  Traffic is generally concentrated between 11:00 a.m. and 2:00 p.m. on Friday, Saturday, and Sunday.  While traffic clearly peaks during winter ski season, definitive peaks also occur in the summer during festivals and the like.

27. The most likely substitute transportation for people traveling between Montrose and Telluride would be a rental car.  There are year-round factors detracting from the alternative such as car availability, parking, and traffic congestion.  More particularly in winter-driving conditions, there are public safety concerns with tourists that are inexperienced at driving in mountain passes.

28. A substantial majority of passengers traveling between the airport in Montrose and Telluride are considered affluent by the parties.

29. Mountain Limo and Telluride Express have been working cooperatively for several reasons, including fuel savings and fuel economy.  Passengers traveling together have also benefitted by avoiding minimum charges. 

30. Counsel for Mountain Limo states that both Mountain Limo and Telluride Express are both subject to competitors responding to the marketplace and that it is not a monopoly.  However, call-and-demand limousine service is regulated as a regulated monopoly in the service territory at issue herein.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  In protecting the public interest, the Commission cannot solely rely upon competitive market forces to ensure that the public demand for regulated transportation service is met.

31. The Commission must determine whether approval of the stipulation is in the public interest.  The Commission must also be mindful of incentives and circumstances of deregulated service upon regulated service, particularly where Mountain Limo provides both types of service.  Mountain Limo argues that the Commission should give deference to the regulated utility and approve the request.  Telluride Express argues that the standard of review is very very low because Staff did not intervene in the application and the Settlement, supported by Applicant and the sole intervenor, resolves differences as to a variety of matters.  

32. External factors impact the public interest consideration.  There is likely an infinite number of considerations affecting the public interest based upon any number of unique circumstances.  Based upon consideration of the totality of circumstances in each case, the Commission must weigh the most important factors to determine the outcome.  At all times, the Commission must be mindful of its statutory obligation to protect the public interest.  

33. Defending the three-year moratorium, Telluride Express questions how the moratorium could be against the public interest:  “How could it be?  The Applicant agreed to it in arms length negotiation and no one opposes it. The PUC cannot force the Applicant to file an application even if the restriction did not exist. The Applicant has deemed it acceptable.”

34. Telluride Express’ argument provides the perfect illustration of why the Commission is called upon to protect the public interest.  Counsel accurately identifies the agreement and support among the two parties.  Such consideration clearly and substantially weighs in favor of approval of the settlement.  However, that does not end the Commission’s consideration.  The stated position totally disregards the effect of the settlement upon the traveling public or the Commission’s ability to fulfill its obligations.  Thus, the Commission considers the totality of circumstances in order to determine whether approval is consistent with the public interest.  

35. The parties note that the settlement agreement reached resolves differences beyond the jurisdiction of the Commission.  The public interest favors cooperation among multiple providers operating in a regulated monopoly marketplace and the resolution of differences.  A comprehensive settlement is more likely to foster future cooperation.  Such cooperation can, and has, led to mutual benefits for the transportation providers as well as the traveling public.  However, the weight of an interest beyond the Commission’s jurisdiction is less than other factors having a more direct relationship on the traveling public.

36. Substantial testimony was offered regarding the provision of the settlement obligating Mountain Limo not to apply for authority from the Commission for three years.  First, the parties added specificity to the scope of the agreement.  The parties contemplate restricting the ability to apply for authority requiring a CPCN from the Commission.  

37. Generally, the parties do not anticipate significant changes in public demand over the three-year period.  Considering the timeline for development and that the Montrose airport operates near capacity, it will take years for future demand to exceed existing capacity, plus that requested herein.  If the parties are wrong, it is believed that a new provider or a provider of substitute services, not subject to the three-year limitation, will apply to meet public demand.  Toward the end of the hearing, the parties expressed a mutual willingness to consider an amendment to the Settlement to provide a “safety valve” for the period in the event of substantial unforeseen circumstances.  The intent would be to ensure adequate capacity remains available to meet public demand.

38. The parties further addressed a willingness to clarify the three-vehicle limitation.  The parties contemplate that Mountain Limo can operate no more than three vehicles at one time.

39. The ALJ expressed concern regarding the ambiguity of the 24-hour restriction on vehicles in light of the three-vehicle limitation.  The ALJ was concerned that the limitation could operate, illustratively, to deny Mountain Limo the ability to use another vehicle in its fleet to rescue passengers of a disabled vehicle used to provide service without violating the proposed restriction.

40. The parties addressed how the limitation to three vehicles was reached.  Ultimately, it was a negotiated figure in the context of the entire settlement.  The parties also believe it to allow for an appropriate expansion of flexibility and capacity in the market, in the context of the entire operations of both companies.  Contributing to the settlement as a whole, the parties also sought to avoid the costs and risks of litigation. 

41. Nearing the conclusion of the hearing, the parties suggested and requested an opportunity for the parties to negotiate modifications to the settlement to address matters addressed or agreed to during the hearing.  The parties would then file any amended agreement reached with their statements of position in the matter.

42. Post hearing, on July 22, 2008, the First Amended Joint Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention and for Approval of the Settlement Agreement of the Parties, as Amended, to the Extent of the PUC’s Jurisdiction over its Terms and Conditions was filed by Mountain Limo and Telluride Express.  The parties simultaneously filed the Amended Settlement.  The parties have clearly expended substantial efforts in reaching a comprehensive settlement agreement and to address concerns raised by the Commission – before, during, and after the hearing conducted on the motion to approve the Settlement.  

43. Mountain Limo advises and represents to the Commission that if Mountain Limo receives requests for call-and-demand limousine service between Telluride, Colorado and Montrose, Colorado and cannot service those requests because doing so would cause Mountain Limo to violate the restriction upon its authority, Levtzow will refer those requests for service to Telluride Express.

44. If the application is amended in accordance with the Amended Settlement, and the Amended Settlement is approved to the extent of the Commission’s jurisdiction, Telluride Express’ interests in the application will be satisfied and its intervention will be withdrawn.

45. By Decision No. C08-0213, the Commission rejected any presumption that restrictions on a motor vehicle carrier’s authority with respect to the number of vehicles or the size of vehicles, or both, are against the public interest in all circumstances.  The evidence shows that the restriction to three vehicles was not interposed to restrict Mountain Limo’s efficiency.  Based upon the evidence presented, public demand does not currently require the addition of more than the settled number of vehicles and the parties will be obligated to serve the public convenience and necessity.  

46. At the hearing on remand, and through the subsequent amendment, the parties further addressed and explained the basis and rationale for each of the issues raised by the Commission in Decision No. C08-0213.  The settled 24-month period is reasonable under the circumstances.  Such time will allow the market to operate under the terms of the settlement for a sufficient time to analyze the results.  Additionally, it is unlikely that the public demand could change in such a significant manner to jeopardize the public interest.

47. After considering the totality of the circumstances present, the ALJ finds that approval of the Amended Settlement is in the public interest.  The resulting amendment is restrictive, clear and understandable, and administratively enforceable.  

48. The application will be amended as proposed in the Stipulation.

49. Accepting the amendment to the application has two impacts.  First, the authority sought will be amended to conform to the restrictive amendments.  Second, the intervenor will be dismissed.  

50. Withdrawal of the interventions of Telluride Express leaves the application, as amended, uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 24 of the Rules of Practice and Procedure, 4 CCR 723-1, the uncontested application may be considered under the modified procedure, without a formal hearing.  

51. The verified application establishes that Mountain Limo is familiar with the Rules and Regulations Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31, and agrees to be bound by, and to comply with, those Rules.  The verified Application and its supporting documentation establish that Mountain Limo has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  In addition, the verified Application and supporting documents (including support letters) indicate a public need for the proposed service.  Therefore, because Mountain Limo is fit, financially and otherwise, to perform the proposed service and because the other prerequisites have been met, the requested CPCN should be granted.  

52. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. The stipulation of the parties that the outcome of the hearing to consider approval of the settlement agreement of the parties will determine the outcome of the above-captioned application is reasonable and will be accepted and approved.
2. Response time to San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express’ Combined Motion to Supplement Statement of Position, Request for Waiver of Response Time, and Supplement to Earlier Filed Statement of Position filed October 3, 2008, is waived and the request is granted.

3. The First Amended Joint Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention and for Approval of the Settlement Agreement of the Parties, as Amended, to the Extent of the PUC’s Jurisdiction over its Terms and Conditions filed by Levtzow LLC, doing business as Mountain Limo (Mountain Limo) and San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express (Telluride Express) on July 22, 2008 is granted.  The First Amendment to Settlement Agreement, Mutual General Release and Covenant Not to Sue (Amended Settlement) is accepted and approved.  
4. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire, filed by Levtzow LLC, doing business as Mountain Limo, is amended as set out in the Amended Settlement.
5. The intervention filed by San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Chauffeured Express is dismissed.  
6. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Levtzow LLC, doing business as Mountain Limo, as that application has been amended, is granted.  
7. Levtzow LLC, doing business as Mountain Limo is authorized to extend operations under Certificate of Public Convenience and Necessity PUC No. 47426 as follows: 

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in call-and-demand limousine service, 

between all points within a ten-mile radius of the San Miguel County Courthouse in Telluride, Colorado, on the one hand, and all points within a ten-mile radius of the Montrose Regional Airport, 2100 Airport Road, Montrose, Colorado on the other hand.  

RESTRICTIONS:

a.
against the use of more than three (3) vehicles; and  

b.
to the use of vehicles having a seating capacity of no more than 14 passengers and their baggage, including the driver.

The complete authority under Certificate of Public Convenience and Necessity PUC No. 47426, as extended, shall be as follows:

Transportation of 

passengers and their baggage:

(1)
In taxi service between all points within the Town of Telluride, Colorado, on the one hand, and all points located within a 30-mile radius of Telluride, Colorado, on the other hand;

(2)
On schedule between Telluride Regional Airport, on the one hand, and the Town of Telluride or the Telluride Mountain Village, on the other hand; 

(3)
In call-and-demand charter service, to or from:  the Grand Junction Regional Airport, also known as Walker Field; Montrose Regional Airport; and train station or bus terminal in Mesa County; and any bus terminal in Montrose County, on the one hand and the area within a 15-mile radius of the intersection of Colorado Avenue and Oak Street in Telluride, Colorado, on the other hand; 

(4)
In taxi service only between points within a five-mile radius of the intersection of Colorado Highway 145 and Colorado Avenue in Telluride, Colorado, on the one hand, and all points within a five-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 550 in Montrose, Colorado, on the other hand; and

(5)
In call-and-demand limousine service between all points within a ten-mile radius of the San Miguel County Courthouse in Telluride, Colorado, on the one hand, and all points within a ten-mile radius of the Montrose Regional Airport, 2100 Airport Road, Montrose, Colorado on the other hand.

RESTRICTIONS:  This authority is restricted as follows:

(A)
Items (1) and (2) are restricted to the use of vehicles having a capacity of no more than seven (7) passengers excluding the driver, and their baggage;

(B)
Items (1) and (2) are restricted to the use of taxi vehicles only;

(C)
Item (1) is restricted against providing any type of taxi service to or from points in the Counties of Montrose, San Juan, Hinsdale, Montezuma, and La Plata, Colorado;

(D)
Items (1) and (2) are restricted against providing service, to, from, or between points in the Towns of Durango, Gunnison, Aspen, Crested Butte, and Snowmass, Colorado;

(E)
Item (3) is restricted to providing service only in the event of diverted aircraft otherwise destined for the Telluride Regional Airport or scheduled to depart from the Telluride Regional Airport located near Telluride, Colorado.  Diverted aircraft include:  (1) all diverted aircraft and/or (2) all flights canceled which require the passengers and/or baggage to be reloaded onto another aircraft, due to weather, mechanical, economical/financial, or schedule related reasons;

(F)
Item (3) is restricted to operations to or from the Grand Junction Regional Airport, a/k/a Walker Field, to pick-up or discharge of baggage only; 

(G)
Item (3) is restricted to the use of vehicles having a seating capacity of no more than 14 passengers and their baggage excluding the driver;

(H)
Item (5) is restricted against the use of more than three (3) vehicles; and

(I)
Item (5) is restricted to the use of vehicles having a seating capacity of no more than 14 passengers and their baggage, including the driver.

8. Levtzow LLC, doing business as Mountain Limo shall not commence operation until it has:  (a) paid to the Commission the applicable vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (b) filed a tariff and time schedule, in compliance with applicable Commission rules, with an effective date no earlier than ten days after filing; (c) paid the applicable issuance fee; and (d) received notice in writing from the Commission that it is in compliance and may begin service.
9. If Levtzow LLC, doing business as Mountain Limo does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

10. All operations under the Certificate of Public Convenience and Necessity granted by this Order shall be in accordance with the authority.  The Commission retains jurisdiction to make such amendments to this authority as deemed advisable.  
11. The right of Levtzow LLC, doing business as Mountain Limo to operate under the Certificate of Public Convenience and Necessity granted by this Order shall depend upon compliance with all present and future laws, regulations, and orders of the Commission.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
13. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
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