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I. statement  
1. On May 30, 2008, Roggen Telephone Cooperative Company (Roggen or Company) filed Advice Letter No. 57 and proposed tariff sheets.  

2. By Decision No. C08-0664, the Commission set the proposed tariffs for hearing.
  In that decision, the Commission also referred this matter to an Administrative Law Judge (ALJ).  Further, the Commission established an intervention period, which has expired.  

3. Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) intervened of right.  

4. OCC and Staff, collectively, are the Intervenors.  Roggen and the Intervenors, collectively, are the Parties.  

5. Following a prehearing conference, the ALJ issued Decision No. R08-0803-I in which, inter alia, she established hearing dates and a procedural schedule in this matter.  On motion, the ALJ modified the procedural schedule and retained the scheduled hearing dates of October 22 and 23, 2008.  Decision No. R08-0959-I.  

6. On August 21, 2008, Roggen filed the direct testimony and exhibits of Mr. Jon D. Loe.  This was the only testimony filed by Roggen.  The testimony of Roggen witness Loe was not sworn (i.e., an affidavit did not accompany the testimony).  

7. Intervenors filed their answer testimony and exhibits on September 12, 2008.
  The testimony of the Staff witness Patricia A. Parker and of the OCC witness Cory Skluzak each was sworn (i.e., an affidavit accompanied the testimony).  

8. On September 23, 2008, Roggen filed a Motion for Summary Judgment (Roggen Motion).  The filing was made pursuant to Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 56.  

9. The time for responding to the Roggen Motion has expired.  Review of the Commission's file in this matter reveals that no response was filed and that no request for enlargement of time within which to respond has been filed.  Insofar as the Commission file shows, the Roggen Motion is unopposed.  

10. In light of the Roggen Motion, the prehearing conference scheduled for October 15, 2008 will be vacated; and the evidentiary hearing scheduled for October 22 and 23, 2008 will be vacated.  

11. Pending receipt of the affidavits discussed in this Order and of the legal briefs discussed in this Order, the ALJ will take the Roggen Motion under advisement.  

A.
Affidavits.  

12. Staff witness Parker's testimony and exhibits use as their starting point Roggen witness Loe's testimony and exhibits.  Thus, the ALJ finds it necessary to have Roggen witness Loe's direct testimony and exhibits provided under oath.  The ALJ will order Roggen to file, on or before October 22, 2008, the affidavit of Mr. Loe attesting (a) that the direct testimony and exhibits filed on August 21, 2008 were prepared by him or under his direction, supervision, and control; (b) that the direct testimony and exhibits are true and correct to the best of his information, knowledge, and belief; and (c) that he would give the same testimony orally and would present the same exhibits if asked under oath at the hearing.  

13. In support of the Roggen Motion, Mr. Loe provided an Affidavit (Loe Affidavit) in which he states "that the facts as stated [in the Roggen Motion] are true and correct to the best of my knowledge and belief."  Among the stated facts are the following:  

 
In addition, as a cooperative, Roggen first sought and received approval from its own board of directors before filing Advice Letter No. 57.  As a result, a board representing both the company and its customers has already considered the size and scope of this rate increase and has decided to pursue that rate increase here at the Commission.  

 
Moreover, the company has already notified its customers of the proposed rate increases in this case and has not received any complaints or expression of concern from its customers.  To Roggen's knowledge, neither has the Commission.  

Roggen Motion at 9.  

14. Colo.R.Civ.P. 56 governs the Roggen Motion.  Colo.R.Civ.P. 56(e) specifies the content of an affidavit (such as that of Roggen witness Loe) submitted in support of a motion for summary judgment.  A supporting affidavit  

shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein.  

Id. (emphasis supplied).  

15. Judged against these standards, and recalling that Mr. Loe is not an employee of Roggen,
 the Loe Affidavit is wanting as to the two stated facts found in the Roggen Motion at 9 and quoted above.  First, one cannot determine if, as to these stated facts, the affidavit is made on Mr. Loe's personal knowledge.  Second, there is no statement from which one can discern that Mr. Loe is competent to testify as to what Roggen's board of directors may or may not have considered and decided.  Third, there is no statement from which one can discern that Mr. Loe is competent to testify as to complaints or statements of concern that Roggen may or may not have received from its customers with respect to the requested rate increases.  Fourth, Roggen witness Loe's direct testimony contains no discussion concerning the stated facts found in the Roggen Motion at 9 and quoted above.  

16. For these reasons, Roggen may not rely on the stated facts found in the Roggen Motion at 9 and quoted above unless Roggen files, on or before October 22, 2008, one or more affidavits that meet the Colo.R.Civ.P. 56(e) requirements and that support the asserted facts.  

B.
Legal Briefs.  
17. In the Roggen Motion and as pertinent here, the Company asks that the Commission grant the rate increases contained in the proposed tariff sheets appended to Advice Letter No. 57 and that the rate increases go into effect as soon as possible.  Based on these requests, it appears that Roggen seeks a Commission order finding that the proposed rate increases are just and reasonable and that they should be ordered to go into effect.  

18. Section 40-3-101, C.R.S., states the standard by which the Commission judges proffered rates and charges:  all rates and charges must be "just and reasonable."  In addition, the Colorado Supreme Court lists these factors:  

Those charged with the responsibility of prescribing rates have to consider the interests of both the investors and the consumers.  Sound judgment in the balancing of their respective interests is the means by which a decision is reached rather than by the use of a mathematical or legal formula.  After all, the final test is whether the rate is "just and reasonable."  And, of course, this test includes the constitutional question of whether the rate order "has passed beyond the lowest limit of the permitted zone of reasonableness into the forbidden reaches of confiscation."  

Public Utilities Commission v. Northwest Water Corporation, 168 Colo. 154, 173, 451 P.2d 266, 276 (Colo. 1969) (Northwest Water) (citations omitted).  Further, the Commission must consider whether the rates and charges, taken together, are likely to generate sufficient revenue to ensure a financially viable public utility, which is in both the ratepayers' interest and the investors' (or owners') interest.  Finally, the Commission must consider the ratepayers' interest in avoiding or minimizing rate shock because the monopoly which a utility enjoys cannot be exerted to impose oppressive rates, to the public detriment.  Northwest Water, 168 Colo. at 181, 451 P.2d at 279.  The Commission balances these factors when reviewing proposed rates and charges.  

19. In this proceeding, the testimony and exhibits show that Roggen will receive increased Colorado High Cost Support Mechanism (CHCSM) funding as a result of Decision No. C08-0901.  The testimony and exhibits also show that Roggen will receive increased revenues as a result of the proposed increased rates for basic residential service and basic business service.  Further, in his direct testimony, Roggen witness Loe asserts that the  

purpose of [his] Schedule 4 is to demonstrate that the Company will NOT recover its local revenue requirement even with a full twelve months of CHCSM funding and the increased local rates.  

Loe Testimony at 4:8-11 (emphasis in original); see also id. at 2:28-30 and 6:32-34 (to the same effect).  The testimony of Staff witness Parker appears to arrive at the same conclusion.  Answer Testimony of Patricia A. Parker (Parker Testimony) at Exhibit No. PAP-5.  Finally, it appears that, including both the increased CHCSM funding and the revenues from the proposed increased rates, Roggen's return on investment will be 5.20 percent.  Loe Testimony at Schedule 4.  This is significantly below the Commission authorized rate of return of 9.64 percent or 9.65 percent.
  

20. The OCC recommends that the Commission find that "Roggen's proposed residential and business basic local exchange rate increases are just, reasonable and in the public interest[.]"  Answer Testimony of Cory Skluzak at 2:16-18.  The OCC also recommends that the Commission approve the proposed rates.  
21. Among other things, Staff "recommends that Roggen's proposed [rate] increase be approved as requested or in increments as proposed by Staff."  Parker Testimony at 28:15-17.  Based on this recommendation, the ALJ infers that Staff believes the proposed increased rates to be just and reasonable.  

22. In light of the uncontroverted evidence discussed above, it appears to the ALJ that, contrary to the Parties' position, the proposed rates may not be just and reasonable (i.e., they do not allow Roggen a reasonable opportunity to recover its authorized rate of return).  The proposed rates may even be confiscatory if Roggen witness Loe is correct that the Company return will be 5.20 percent and that the Company will not recover its local revenue requirement.  

23. Roggen, OCC, and Staff each will be ordered to file, on or before October 22, 2008, a legal brief addressing this question:  are the proposed increased rates just and reasonable in light of the uncontroverted testimony and the applicable legal principles and standards?  

24. In Decision No. C08-0901 at ¶ 24, the Commission stated that "Roggen [did] not object to the Commission ordering a rate of return of 9.65 percent in determining the high cost funds awarded to Roggen."  Based on that discussion, the ALJ is not clear whether the Commission-authorized rate of return to be used in this rate proceeding is 9.64 percent or 9.65 percent.  The ALJ will order that this issue be addressed in the legal briefs.  

II. ORDER  
A. It Is Ordered That:  
1. The prehearing conference scheduled in this matter for October 15, 2008 is vacated.  

2. The evidentiary hearing scheduled in this matter for October 22 and 23, 2008 is vacated.  

3. The Motion for Summary Judgment filed by Roggen Telephone Cooperative Company is taken under advisement.  

4. On or before October 22, 2008, Roggen Telephone Cooperative Company shall file the affidavit of Mr. Jon D. Loe.  That affidavit shall attest (a) that the direct testimony and exhibits filed on August 21, 2008 were prepared by him or under his direction, supervision, and control; (b) that the direct testimony and exhibits are true and correct to the best of his information, knowledge, and belief; and (c) that he would give the same testimony orally and would present the same exhibits if asked under oath at the hearing.  

5. Roggen Telephone Cooperative Company shall not rely on the stated facts found in the Roggen Motion at 9 and quoted above in ¶ I.13 unless Roggen Telephone Cooperative Company files, on or before October 22, 2008, one or more affidavits that meet the requirements of Colorado Rule of Civil Procedure 56(e) and that support the asserted facts.  

6. On or before October 22, 2008, Roggen Telephone Cooperative Company, the Office of Consumer Counsel, and the Staff of the Commission each shall file a legal brief addressing this question:  are the proposed increased rates just and reasonable in light of the uncontroverted testimony and the applicable legal principles and standards?  In the legal briefs, Roggen Telephone Cooperative Company, the Office of Consumer Counsel, and the Staff of the Commission each shall address this additional issue:  is the Commission-approved rate of return to be used in this rate proceeding 9.64 percent or 9.65 percent?  

7. This Order is effective immediately.  
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�  This action had the effect of suspending the effective date of those proposed tariffs.  Section 40-6-111(1), C.R.S.  The initial suspension period expires on October 29, 2008.  The Commission may extend the suspension period to January 27, 2009.  


�  Staff filed two testimony exhibits under seal with the Commission.  


�  Mr. Loe is "a Senior Regulatory Consultant, employed by TCA, Inc. -- Telecom Consulting Associates ("TCA"), a telecommunications consulting firm."  Direct Testimony of Jon D. Loe (Loe Testimony), filed August 21, 2008, at 1:6-7.  


�  The question of the Commission authorized rate of return is discussed below.  
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