Before the Public Utilities Commission of the State of Colorado

Decision No. R08-1066-I
Docket No. 08F-327EG

R08-1066-IDecision No. R08-1066-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08F-327EGDOCKET NO. 08F-327EG
corinthiah smith and christopher hughes,


complainants,

v.

public service company of colorado,

 
respondent.
interim order OF
ADMINISTRATIVE LAW JUDGE
G. Harris Adams 
continuing hearing
Mailed Date:  October 6, 2008
I. STATEMENT

1. On July 29, 2008, Complainants, Corinthiah Smith (Smith) and Christopher Hughes (Hughes), filed a Formal Complaint (Complaint) with the Colorado Public Utilities Commission (Commission) in the captioned docket against Public Service Company of Colorado (Public Service).

2. By Decision No. R08-0913-I, Public Service is prohibited from discontinuing utility service to Hughes, at 12788 E. Kansas Drive, Building P-103, Aurora, Colorado 80012, subject to the condition that Hughes is keeping current with charges incurred for future utility services provided to him by Public Service at 12788 E. Kansas Drive, Building P-103, Aurora, Colorado 80012 after July 29, 2008.  

3. By Decision No. R08-0979-I, the hearing on the Complaint was scheduled to be held on October 6, 2008.  At the scheduled time and place, the hearing was called to order.  Smith and Hughes appeared pro se and Public Service appeared through counsel.

4. Preliminary matters were addressed.  Rulings thereon were orally announced at hearing and are memorialized herein.

5. Initially, Mr. Wade Livingston, Esq. produced two documents obtained from the Denver Department of Human Services that were responsive to the Subpoena Duces Tecum served upon the Records Custodian of the Colorado Department of Human Services Low Income Energy Assistance Program.  Citing § 26-1-114, C.R.S., Mr. Livingston noted the confidential nature of the documents and requested that the Commission protect the confidentiality of the applications.  The documents were marked for identification as Confidential Exhibits 1 and 2.

6. Ms. Smith and Mr. Hughes stated no objection as to the authenticity of Confidential Exhibits 1 and 2, but reserved objections as to relevance.  Public Service moved for the admission of Confidential Exhibits 1 and 2.  Ms. Smith objected because Public Service had not shown the relevance of the documents to the subject matter of the Complaint.  The objection was sustained and the request for admission was denied, without prejudice.

7. Public Service next addressed the outstanding First Set of Discovery Requests of Public Service Company of Colorado to the Complainants.  By Decision No. R08-1052-I, dated September 29, 2008, Complainants were compelled to respond to the discovery on or before October 2, 2008.  Counsel for Public Service stated that no response had been made to the discovery requests and the request for dismissal of the Complaint was renewed for Complainants’ failure to cooperate in good faith with discovery procedures.

8. Ms. Smith stated that she had not received the discovery and that the only mailing she had received was a copy of the motion to compel discovery.  Mr. Hughes stated that either he did not receive the discovery in the mail or that he did not understand it.  Ms. Smith produced the envelope that she received in the mail.  

9. Public Service previously represented that the original copy of the discovery served upon Ms. Smith was returned as undeliverable.  The Administrative Law Judge (ALJ) reviewed the history of the pending discovery and the fact that mail addressed to Ms. Smith at the address she provided in the Complaint had been returned to the Commission as undeliverable.  It is inexplicable as to why some mail was deliverable to Ms. Smith and some was not.

10. In light of the inexplicable mail problems and the close proximity of the issuance of the order compelling discovery to hearing, along with the representation of Complainants that they did not receive the order compelling discovery and did not understand the motion to compel discovery, procedural leniency will be granted to the pro se Complainants.

11. A determination of the case on its merits prejudices no one.  The Complainants now acknowledge receipt and understanding of the discovery propounded and wish an opportunity to respond.  Dismissal of the case is perhaps the harshest remedy and the ALJ finds dismissal not to be appropriate at this time.

12. Having given the Complainants an additional opportunity to cooperate with the discovery process and to provide a response, Public Service requested a continuance of the hearing to allow time to review, and perhaps conduct additional discovery regarding, any forthcoming responses.  The ALJ granted the request and scheduled a date to continue the hearing.

II. ORDER

A. It Is Ordered That:

1. Confidential Exhibits 1 and 2 have been identified, offered, and rejected admission without prejudice.  Confidential Exhibits 1 and 2 shall remain a part of the Commission’s file and the record of the hearing in this matter, although they have not been admitted as evidence at this time.  Confidential Exhibits 1 and 2 shall be treated as confidential and subject to protection afforded by the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

2. The time within which Complainants are  compelled to respond to the First Set of Discovery Requests of Public Service Company of Colorado to the Complainants by Decision No. R08-1052-I is extended up to and including October 9, 2008.

3. Public Service’s request to continue the hearing in this matter pending discovery responses, and possible further discovery, is granted.

4. The hearing on the Complaint in this matter is continued and is scheduled to resume as follows:

DATE:
December 4, 2008

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

5. This Order shall be effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The Complaint named “Excel Energy” (sic) as the Respondent.  However, Public Service conducts utility business in Colorado as a wholly-owned subsidiary of Xcel Energy, Inc., a public utility holding company.  As a result, Public Service is the proper designation for the Respondent in this matter.
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