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08S-290GDOCKET NO. 08S-290G
Re:  investigation and suspension of tariff sheets filed by aquila, inc., doing business as aquila networks-png, with advice letter no. 528 with black hills/colorado gas utility company, lp, substituted for aquila, inc., effective july 14, 2008.  

DOCKET NO. 08S-430G  

RE:  investigation and suspension of TARIFF SHEETS FILED BY bLack Hills/Colorado gas utility company, lp, dba black hills energy, WITH ADVICE letter NO. 529.  

interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
granting on an interim basis 
the unopposed amended motion 
for order affording extraordinary 
protection, designating primary docket, 
establishing filing and service 
requirements, and waiving response 
time to unopposed amended motion
Mailed Date:  October 2, 2008

I. STATEMENT  
1. On June 30, 2008, Aquila, Inc., doing business as Aquila Networks-PNG (Aquila), filed Advice Letter No. 528 (Phase I Advice Letter).  Accompanying the Phase I Advice Letter were proposed tariffs.  

2. By Decision No. C08-0697, the Commission suspended the effective date of the proposed tariffs that accompanied the Phase I Advice Letter.
  The Decision commenced the Phase I Proceeding.  

3. In Decision No. C08-0697, the Commission established an intervention period for the Phase I Proceeding.  Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) timely intervened of right.  

4. The Intervenors in the Phase I Proceeding are OCC and Staff.  Black Hills/Colorado Gas Utility Company, LP (Black Hills Gas or BH/CG),
 and the Intervenors, collectively, are the Phase I Parties.  

5. The Commission referred the Phase I Proceeding to an Administrative Law Judge (ALJ).  

6. On September 19, 2008, Black Hills Gas filed Advice Letter No. 529 (Phase II Advice Letter).  Accompanying the Phase II Advice Letter were proposed tariffs.  

7. By Decision No. C08-1039, the Commission suspended the effective date of the proposed tariffs that accompanied the Phase II Advice Letter.
  The Decision commenced the Phase II Proceeding.
  

8. In that Order, the Commission discussed Black Hills Gas's purpose in filing the Phase II Advice Letter:  

Black Hills states that the purpose of filing is to propose new base rates for all rate schedules, to cancel several rate schedules, and [to] add a section for transportation terms and conditions related to its Phase I Rate Case in Docket No. 08S-290G.  This Advice Letter constitutes a Phase II Rate Case.  The tariff sheets filed in this Advice Letter are meant to supersede those filed with Advice Letter No. 528 and would cancel all tariff sheets filed with Advice Letter No. 528.  

Id. at ¶ 2.  

9. In that Order, the Commission did not establish an intervention period for the Phase II Proceeding.  An intervention period will be established by subsequent Order.  

A.
Consolidated Proceeding.  

10. In Decision No. C08-1039, the Commission consolidated the Phase I Proceeding and the Phase II Proceeding.  The Commission did not designate a primary docket.  By this Order, the ALJ will designate Docket No. 08S-290G as the primary docket.  The procedures and requirements with respect to the consolidated proceeding are set out in the Ordering Paragraphs below.  

11. In the Phase I Proceeding, the ALJ issued Decision No. R08-1004-I which established hearing dates and a procedural schedule for the Phase I Proceeding and provisionally established the same hearing dates and procedural schedule for the Phase II Proceeding.  By Decision No. C08-1039, the Commission referred the Black Hills rate case to the undersigned ALJ and took notice of Decision No. R08-1004-I.  

B.
Motion for Extraordinary Protection.  

12. On September 18, 2008, Black Hills Gas filed in the Phase I Proceeding a Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information.  The Affidavit of Judith M. Matlock, Esquire, accompanied and supported the filing.  

13. On October 1, 2008, Black Hills Gas filed in the Phase I Proceeding an Unopposed, Amended Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information (BH/CG Motion).  The Affidavit of Sam G. Niebrugge, Esquire, accompanied and supported the BH/CG Motion.  The October 1, 2008 filing supersedes the September 18, 2008 filing.  

14. Black Hills Gas identified the following documents and information, which have been requested by OCC and by Staff in the Phase I Proceeding, as coming within the scope of its request:  


[I]temization (including a description of which individuals or entities performed/will perform what work) of the $735,000 for estimated rate case expenses[;]  


Aquila's Income Tax Returns for 2004 - 2007[;]  


[D]etailed invoices for all work performed by consultants for Black Hills during the test year[;]  


[A]ll work papers, invoices and other support documentation for Black Hills' estimation of rate case expenses[;]  

 
[P]ayroll data referenced in regard to individual employee name, job description, base and fully loaded salary, and any other associated payroll data for both full and part-time employees in Colorado; identification of employees that were on the books during the test year versus those who were not[; and].  


[I]nvoices for all rate case expenses that have been incurred from the end of the test period to date, a break out by type of service (i.e.[sic] consulting, legal, etc.), and including "the date of the work performed, a description of the work, time duration, charges assessed, billing rate, and the FERC account the charges were assessed to."  

BH/CG Motion at ¶ 3 (footnote omitted).
  Black Hills Gas went on to state that it seeks extraordinary protection "for the types of documents and information" set out above.  Id. at ¶ 5 (emphasis supplied).  

15. If the BH/CG Motion is granted, the listed types of documents and information would be disclosed only to Commissioners, Commission ALJs, Commission Staff, OCC, and their respective counsel from the Colorado Attorney General's Office.
  In addition, the following protections (stated generally) would apply:  (a) the compact discs containing electronic copies of the requested Aquila tax returns would receive special and specific protections; (b) OCC and Staff would be prohibited from providing information or documents subject to the order for extraordinary protection to any other intervenor; (c) any highly confidential information or document provided in electronic format would receive special and specific protections; (d) the information and documents covered by the protective order could not be used in any other docket; (e) all copies of information and documents covered by the protective order must be returned to Black Hills Gas with a specified period after the conclusion of this consolidated proceeding; and (f) all computer files that store electronic copies of the information and documents covered by the protective order must be destroyed with a specified period after the conclusion of this consolidated proceeding and, upon request, an affidavit of destruction must be provided to Black Hills Gas.  Id. at ¶¶ 6 and 7.  

16. Black Hills Gas represents that neither the OCC nor Staff opposes the BH/CG Motion.
  

17. In view of the consolidation, an order entered in the Phase I Proceeding binds the parties in the Black Hills rate case.  This complicates consideration of the BH/CG Motion.  

18. Intervenors in the Phase II Proceeding, other than OCC and Staff, would have no reason to be aware of the pending BH/CG Motion and would have no standing to respond to that filing even if they had knowledge and wished to respond.  It would be manifestly unreasonable and unjust to grant the BH/CG Motion, and thus to bind the intervenors, without giving intervenors in the Phase II Proceeding an opportunity to respond if they wish to do so.  This is a strong argument for holding the BH/CG Motion in abeyance until the expiration of the Phase II Proceeding's intervention period and until intervenors in that proceeding have had an opportunity to respond.  

The counter-balancing consideration is that OCC and Staff have promulgated discovery requests and audit questions in the Phase I Proceeding and that responses to those data requests are delayed pending resolution of the BH/CG Motion.  Holding the BH/CG Motion in abeyance harms those who have served data requests and await responses.  In addition, both OCC and Staff have agreed to the extraordinary protections set out in the BH/CG Motion, evidencing their willingness to abide by the protections in order to receive the requested documents and information.  Further, Black Hills Gas has evidenced its willingness to provide 

19. the documents and information if they are protected.  Thus, Black Hills Gas, OCC, and Staff will not be harmed -- and OCC and Staff will benefit -- if the BH/CG Motion is not held in abeyance.  

20. The ALJ will grant the BH/CG Motion on an interim basis.  The ALJ finds that this procedure both preserves the Phase II Proceeding intervenors' right to respond to the BH/CG Motion and allows discovery and audit in the Phase I Proceeding to proceed in an orderly fashion.  The extraordinary protections set out in the BH/CG Motion at ¶¶ 6 and 7 will be adopted, albeit modified slightly as stated in Ordering Paragraph No. 11, and will be in effect pending further order.  

21. Granting the BH/CG Motion on an interim basis is not, and is not intended to be, a decision on the merits of the motion.  Upon further consideration and irrespective of whether there are responses to the BH/CG Motion, the ALJ may make the extraordinary protections permanent, may modify the extraordinary protections, or may deny extraordinary protections to some or all of the types of information and documents identified by BH/CG.  In the interim, however, Black Hills Gas has the extraordinary protections that it seeks.  

22. To provide parties and possible intervenors in the Black Hills rate case with notice of this Order, the ALJ will order that a copy be sent to the Phase I Proceeding Parties and to all persons to whom the Commission sent a copy of Decision No. C08-1039, the Order that commenced the Phase II Proceeding.  

II. ORDER  
A. It Is Ordered That:  
1. Dockets No. 08S-290G and No. 08S-430G have been consolidated.  Docket No. 08S-290G is the primary docket.  

2. All parties in each docket are parties in the consolidated proceeding.  The parties shall modify their certificates of service accordingly.  

3. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Order.  The primary docket number stated in Ordering Paragraph No. 1, and its caption, shall appear first.  

4. The filing requirements of Rule 4 Code of Colorado Regulations 723-1-1204 are modified as follows:  in this consolidated proceeding, parties shall file in the primary docket (i.e., Docket No. 08S-290G) an original and the number of copies of all filings required by the applicable Commission rules.  No copies shall be filed in the additional docket in this consolidated proceeding.  

5. The Unopposed Amended Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information is granted on an interim basis, pending further Order.  

6. The Unopposed Amended Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information is attached to this Order as Appendix A.  Paragraphs No. 3, 6, and 7 of Appendix A are incorporated by reference as if fully set out here.  

7. The types of information and documents described in Paragraph No. 3 of Appendix A to this Order, and described above in this Order, are granted, on an interim basis, the extraordinary protections described in Paragraph Nos. 6 and 7 of Appendix A to this Order.  

8. Access to the types of information and documents that are granted extraordinary protections is limited to Commissioners, to Commission Administrative Law Judges, to employees of the Colorado Office of Consumer Counsel, and to Staff of the Commission.  

9. To have access to the types of documents and information protected by this Order, employees of the Colorado Office of Consumer Counsel must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix B.  

10. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Attorney General must represent the Commission, Commission Staff, or the Colorado Office of Consumer Counsel in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix B.  

11. To have access to the types of documents and information protected by this Order, members of the Staff of the Commission must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 4 Code of Colorado Regulations 723-1-1100(g).  

12. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in Ordering Paragraph No. 7, above.  

13. A copy of this Order shall be served on all persons who have intervened in Docket No. 08S-290G.  

14. A copy of this Order shall be served on all persons to whom the Commission sent a copy of Decision No. C08-1039, the Order that commenced Docket No. 08S-430G.  

15. The request to waive response time to the Unopposed Amended Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information is granted.  

16. Response time to the Unopposed Amended Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information is waived.  

17. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge




L:\decision\Temp\R08-1060-I_08S-290G_08S-430G.doc:lp






�  The initial suspension period for the Phase I tariffs expires on November 27, 2008.  By a subsequent order, the Commission may extend the suspension period for those tariffs to February 25, 2009.  


�  By Decision No. R08-1004-I, the ALJ substituted Black Hills Gas for Aquila as the filing utility.  


�  The initial suspension period of the Phase II tariffs expires on March 18, 2009.  By a subsequent order, the Commission may extend the suspension period for those tariffs to June 16, 2009.  


�  Unless the context indicates otherwise, reference in this Order to the Black Hills rate case and to the BH/CG rate case is to the consolidated Phase I Proceeding and Phase II Proceeding.  


�  Black Hills states that it is not its practice, and that it was not Aquila's practice, to provide the names of individual employees when providing detailed payroll information.  It proposes to provide the information using employee identification codes rather than employee names.  BH/CG Motion at 3 & n.1.  As neither OCC nor Staff opposes the BH/CG Motion, it appears that they deem this proposal to be acceptable.  


�  Ordering Paragraph Nos. 9, 10, and 11 contain the requirements for signing nondisclosure agreements pertaining to the highly confidential documents and information.  As to Staff, the requirements are not the same as those proposed in the BH/CG Motion.  


�  As a result, BH/CG requests waiver of response time to the BH/CG Motion.  As no party in the Phase I Proceeding opposes the BH/CG Motion, the ALJ will waive response time for the purpose of granting the BH/CG Motion on an interim basis.  Intervenors in the Phase II Proceeding will be given an opportunity to respond to the BH/CG Motion.  
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