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I. STATEMENT
1. On December 24, 2007, Peoria 33, LLC (Peoria or Complainant) filed a complaint against Public Service Company of Colorado (Public Service). 

2. By Decision No. R07-1086-I, the Commission required continuance of service subject to specified conditions.  

3. The Commission referred this matter to an administrative law judge for resolution during its weekly meeting held January 3, 2008.

4. A hearing on the Complaint was scheduled by the Commission's Order Setting Hearing and Notice of Hearing issued January 4, 2008, as corrected by the Errata issued January 10, 2008.

5. On January 4, 2008, the Commission issued its Order to Satisfy or Answer.

6. On January 24, 2008, Public Service filed its Answer to the complaint.  
7. By Decision No. R08-0276-I, the originally-scheduled hearing of this proceeding was continued and scheduled to resume on April 3, 2008.  Further, it was found that Peoria must be represented by an attorney at the continued hearing.  After rescheduling the hearing date, a hearing in this matter was scheduled on June 25, 2008, by Decision No. R08-0521-I.

8. On June 24, 2008, the Corrected Entry of Appearance and Unopposed Motion to Correct Caption was filed.  Max Minnig, Jr. & Associates, LLC, corrects its entry of appearance on behalf of Peoria, and properly enters its appearance on behalf of the proper Complainant, Peoria 33 Condominium Association, Inc.  It is further requested that the caption of this docket be corrected accordingly to properly cite Peoria 33 Condominium Association, Inc. as the Complainant.  

9. At the assigned place and time, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  As a preliminary matter, the Corrected Entry of Appearance and Unopposed Motion to Correct Caption was addressed.  Public Service stated that it did not oppose the requested relief.  Based thereupon, response time was waived and the unopposed motion was granted.

10. During the course of the hearing, testimony was presented by Mr. David Hill, on behalf of Complainant, and Mr. David Gonzales on behalf of Respondent. Exhibits 1 through 27, were identified, offered, and admitted into evidence.

11. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a written recommended decision are transmitted to the Commission.

II. FINDINGS AND CONCLUSIONS
12. Mr. Hill was hired by Complainant as a consultant to review Public Service bills for gas and electric utility services provided to Peoria 33 and to determine why Complainant was being billed for certain services

13. A lengthy history of the subject property was addressed in testimony.  The address of 12001 E. 33rd Avenue, Aurora, Colorado 80010 (Peoria 33) is described as Office – Retail/Warehouse Condominiums.  Units were available for sale from 2,175 square feet.  Hearing Exhibit 1.  Hearing Exhibit 1 states to “[c]all Bruce Rothberg at Rothberg Realty Group (303) 757-7255” for a personal showing of the property.

14. Peoria, the original developer of Peoria 33, listed the principle place of business as 1805 S. Bellaire Street, Suite 408, Denver, Colorado 80222 in its Articles of Organization.  The company is member managed and Bruce J. Rothberg was an initial member.  Hearing Exhibit 22.  Peoria 33’s business checks were drawn on Steele Street Bank, and indicate a business address for Peoria 33 of 1805 S. Bellaire Street, Suite 404, in Denver, Colorado.

15. On July 23, 2004, Mr. Rothberg executed the Condominium Declaration for Peoria 33 as the Managing Member of Peoria, a Colorado Limited Liability Company.  Hearing Exhibit 5.  According to the Declaration, the address for Peoria 33 is P.O. Box 102468, Denver, Colorado 80250.  Id. at 29.

16. B&W owns Units A&B of Peoria 33.  Hearing Exhibits 26 and 27.  Title to each unit transferred by separate deed from Peoria to B&W associated with sales on May 5, 2005 at a sales price of $10 each.  Id.  

17. B&W lists 1805 S. Bellaire Street, Suite 408, Denver, Colorado 80222 as its principle office and Bruce J. Rothberg as its Registered Agent at that address.  Hearing Exhibit 23.  The “B” in B&W is referenced to Bruce J. Rothberg.

18. Complainant is a nonprofit Colorado corporation formed on May 28, 2004.  Hearing Exhibit 3.  After July 2004, Complainant was responsible for the management, control, maintenance, repair, replacement, and improvement of the Common Elements and any property owned by the Complainant, except as to, among other things, utilities installed or located within an Owner's Unit and all other equipment providing exclusive service thereto.  Hearing Exhibit 5.

19. Complainant listed its principal office to be at 1805 S. Bellaire Street, Suite 408, Denver, Colorado 80222.  Bruce Rothberg was listed as the initial registered agent and incorporator at the same address.  Finally, Mr. Rothberg was listed as the person causing the Articles of Incorporation for a Nonprofit Corporation to be filed with the Secretary of State.  Hearing Exhibit 3.

20. Complainant is the customer of record for gas and electric utility services provided to Peoria 33.  Public Service provides service to two “suites”.  Electricity is provided to “#A” and Gas and electric service is provided to “#B.”  The electric meter for each of A&B serves ten sub-meters.  Hearing Exhibit 12.

21. On January 1, 2005, Peoria entered into a 36-month lease of Peoria 33 “Unit T” to Pro Fab C/M (Pro Fab).  Hearing Exhibit 4. Pro Fab was owned by F.E. Heintz, an initial member of Peoria with Mr. Rothberg.  

22. Despite having developed the property, Peoria has never been the customer of record for any electric or natural gas utility service at Peoria 33.  Pro Fab was being billed by Public Service for utility services.  

23. An accounting for Pro Fab’s account 2024118 with Public Service is found at Hearing Exhibit 13.  The predecessor account number was 9503926385.  Pro Fab established utility service with Public Service in approximately May 2004.  Id.
24. Peoria paid $174.23 for utility service for account no. 9503926385 in January 2004.  

25. Peoria paid $96.56 for utility service for account no. 9503926385 in March 2004.  The memo notation is “Draw #4.”

26. Peoria paid $61.71 for utility service for account no. 9503926385 in April 2004.  

27. Peoria paid $190.34 for utility service for account no. 53-2024118-3 in July 2004.  

28. For the utility bill due November 9, 2004, Public Service’s bill was addressed to “PROFAB CM, PEORIA 33 LLC, 1805 S BELLAIRE ST, DENVER, CO 80222-4305.”  Peoria paid $477.72 for utility service for account no. 53-2024118-3 in November 2004.  

29. Peoria paid $453.29 for utility service for account no. 53-2024118-3 in December 2004.  

30. Peoria paid $700.91 for utility service for account no. 53-2024118-3 in January 2005.  

31. Peoria paid $1,191.80 for utility service for account no. 53-2024118-3 in March 2005.  

32. B&W paid $952.37 for utility service for account no. 53-2024118-3 in May 2005.  

33. Peoria 33 paid $559.29 for utility service for account no. 53-2024118-3 in July 2005.  

34. B&W authorized a direct debit payment of $3,937.02 for utility service on April 7, 2006, for payment on the account of Pro Fab.

35. Peoria 33 authorized a direct debit payment of $2,971.88 for utility service on June 13, 2006, for payment on the account of Pro Fab.

36. On September 13, 2006, Public Service mailed correspondence to Pro Fab at P.O. Box 102468, Denver, Colorado 80250-2468 confirming an installment payment plan arrangement with Pro Fab for the amount of $12,984.59. Hearing Exhibit 6.  The work telephone number for Pro Fab in Public Service’s records is 303-757-7255.  Hearing Exhibit 16.

37. Undated  correspondence in Complainant’s files from B&W, signed by Mr. Rothberg, states Pro Fab’s obligations to B&W Holdings, LLC, including “Utilities owed to Xcel = $8,010.55” and “Due to the problems with Xcel, B&W Holdings, LLC has paid $3,200 on your behalf in order to continue service.”  Hearing Exhibit 2.  The letter also states “As you are aware, I have been supporting the project since the end of construction draws from Steele Street Bank.  I would appreciate your paying these bills in order to keep the project solvent as we now have another six months to make things happen.”  Id.  Based upon the referenced balance and payment, and Hearing Exhibit 13, it would appear that the letter pertains to Premise 12001 E. 33rd Avenue, #A and was prepared in December, 2006.  The address for B&W on the correspondence is 1805 S. Bellaire Street, Suite 408, Denver, Colorado 80222.

38. B&W paid $3,200 for utility service for account no. 53-2024118-3 in December 2006.  

39. B&W authorized a direct debit payment of $4,789.67 for utility service on January 31, 2007, for payment on the account of Pro Fab.

40. B&W authorized a direct debit payment of $8,000.00 for utility service on April 3, 2007, for payment on the account of Pro Fab.  However, there were insufficient funds in the account for such payment.

41. John Martinez contacted Public Service regarding the Pro Fab account on several occasions between June 2006 and April 2007.  He left a contact number of 303-757-7255.  Hearing Exhibit 14.

42. On April 4, 2007, John Martinez contacted Public Service and requested that new service be established in the name of Complainant for Units A and B at Peoria 33.  He provided a tax identification in Public Service’s records for Pro Fab as the tax identification number for Complainant and provided a mailing address of 1805 S. Bellaire Street, Suite 408, Denver, Colorado 80222.  A new account number of 538186694 was assigned for the new account.  Hearing Exhibit 12.  

43. On April 27, 2007, Public Service billed Pro Fab for utility service at 12001 E 33rd Avenue, Unit A.  The total current bill amount was $8,352.98, with a total amount due of $16, 028.10.  The Customer Message states that this is a final bill for Pro Fab.  Hearing Exhibit 8.  The mailing address stated on the bill for Pro Fab is P.O. Box 102468, Denver, Colorado 80250-2468.

44. On April 23, 2007, Public Service billed Peoria 33 HOA for utility service at 12001 E 33rd Avenue, Unit B.  The total current bill amount was $5,682.04, including a deposit of $4,974.00.  Hearing Exhibit 9.

45. On April 30, 2007, Public Service billed Peoria 33 HOA for utility service at 12001 E 33rd Avenue, Unit A.  The bill included a previous balance of $5,682.04 and a current bill of $113.39.  Hearing Exhibit 10.

46. On June 25, 2007, Public Service billed Peoria 33 HOA for utility service at 12001 E 33rd Avenue, Unit A.  The previous balance is shown as paid.  The current bill totals $17,127.67, including miscellaneous charges “FROM 2024118, 12001 E 33rd Ave #A & #B 8-4-07/4-4-07” totaling $16,028.10.  Hearing Exhibit 11.

47. Bruce Rothberg and John Martinez were authorized to receive account information for the accounts of Pro Fab and Complainant.  Hearing Exhibits 15 and 20.

48. After presentation of the Complainant’s case-in-chief, Public Service moved to dismiss the Complaint.  Viewing the facts presented during the case-in-chief in the light most favorable to Complainant, the ALJ denied the motion to dismiss and the hearing proceeded with the presentation of Public Service’s case.

49. Complainants have the burden of proof.  Complainants must prove by a preponderance of the evidence all material allegations of the Complaint.
  Section 13-25-127(1), C.R.S.; Rule 1500, 4 Code of Colorado Regulations 723-1.  For the reasons discussed below, the ALJ finds and concludes that the evidence of record establishes that Complainant has not met its burden of proof to establish that Respondent violated any rule, regulation, statute, tariff, or law.

50. Tariffs are to be construed like statutes.  “Standard principles of statutory construction apply to the interpretation of (a) tariff. Hence, we must give effect to the intent of the legislative body, i.e., the PUC, by looking first at the language of the tariff. Further, its language must be read and considered as a whole, and when, possible, it should be construed to give consistent, harmonious, and sensible effect to all of its parts. In case of ambiguity, a court may also be guided by the consequences of a particular construction.” U.S. West v. Longmont, 924 P.2d 1071, 1079 (Colo. App. 1995), aff'd 948 P.2d 509 (Colo. 1997).  See also, Decision No. C03-0867.

51. The customer of record is primarily responsible for utility service.  However, Public Service argues that the course of dealings regarding Peoria 33 includes various acts of subterfuge and that Complainant should be held responsible for its predecessors because of the continuity of customer.

52. The General Rules and Regulations of Public Service’s electric tariff, Colorado PUC No. 7 Electric, applicable to electric service at issue herein, provide:  “the use of electric service constitutes an agreement under which the user receives electric service and agrees to pay the Company therefore in accordance with the applicable rate schedules, rules and regulations.”  Colorado PUC No. 7 Electric at R9.  A comparable provision in Colo. PUC No. 6 Gas, applicable to natural gas service at issue, is found at R7.

53. Typically, a landlord does not receive benefit of service from a tenant’s utility service in the tenant’s name.  However, there are several circumstances applicable at bar that call the typical into question.

54. Complainant disputes liability for utility service rendered at Peoria 33 between April 21, 2005 and April 4, 2007.  Liability is determined based upon circumstances while utility service is provided and at the time the liability was transferred from the account of Pro Fab to the account of Complainant.

55. Pro Fab was a tenant under a lease entered into with Peoria.  Pro Fab was obligated to contract in its own name and pay for all utility service for the 36-month term commencing January 1, 2005.  In fact, Pro Fab established utility service in its name for Units A and B as identified in the records of Public Service, in approximately May 2004.

56. Peoria and B&W owned Units A&B of Peoria 33 at all times relevant to this proceeding.  B&W acquired ownership of Units A&B of Peoria 33 for the sum of $10 each.
57. The same telephone number has been used, at least, by Bruce Rothberg, Rothberg Realty Group, Real Team, LLC, Pro Fab, and John Martinez.

58. The same address on S. Bellaire Street has been used, at least, by Complainant, Peoria, B&W, and Bruce Rothberg.

59. The same post office box has been used by Complainant and Pro Fab.

60. Pro Fab and Complainant used the same tax identification number to obtain utility service from Public Service.

61. Bruce Rothberg and John Martinez were authorized to obtain account information from Public Service for Pro Fab and Complainant.

62. B&W and Peoria, paid for a portion of utility service billed to Pro Fab.  B&W claimed that Pro Fab was obligated to B&W for outstanding obligations to Public Service and requested payment to keep the development project solvent.

63. Bruce Rothberg supported Peoria 33 after construction draws were no longer available.

64. Complainant demonstrated that Pro Fab leased Unit T of Peoria 33.  Exhibit B to Hearing Exhibit 5 identifies Unit T as comprising 2,091 square feet of the 41,714 total square feet of Peoria 33. However, Pro Fab undertook the entirety of utility service to Peoria 33, beyond the scope and time of the lease.  

65. Peoria, as declarant, controlled Complainant from inception until control transferred pursuant to Article 5 of the Condominium Declaration.  Hearing Exhibit 5.  Complainant failed to show when, but at some point, control of the Association has now transferred to the owners.

66. Public Service’s meters never exclusively served Pro Fab; rather, the meters benefited and served the obligations of Complainant.  Because no utility meter served only Unit T, but provided service to all of Peoria 33, Complainant received benefit of service provided under the account of Pro Fab.

67. The evidence demonstrates extensive comingling of assets, liabilities, and business affairs among various entities under common control of Bruce Rothberg.  While Complainant now contends that the only relationship with Mr. Rothberg’s entities is that of an independent manager, the facts indicate otherwise.  Under the facts and circumstances present, Complainant failed demonstrate that Public Service violated its Tariff, Colorado law, or Commission rule or order.

68. Unfortunately, operation of Public Service’s tariff based upon Complainant’s actions may impact owners more recently acquiring interests.  However, the Commission must consider the obligations of the entity. 

69. It is found, more likely than not, that the purpose of establishing service in the name of Complainant was not of economic substance;  rather, it was in furtherance of an attempt to avoid payment for utility service benefiting Complainant.

70. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER

A. The Commission Orders That:

1. Response time to Unopposed Motion to Correct Caption filed June 24, 2008 is waived.  

2. The Unopposed Motion to Correct Caption filed June 24, 2008 is granted.  The Complaint filed in Docket No. 07F-518EG is amended to reflect Peoria 33 Condominium Association, Inc. as Complainant.  The caption of this docket shall be amended accordingly to reflect that Peoria 33 Condominium Association, Inc. is the complainant.  
3. Decision No. R07-1086-I is vacated.  Required continuance of service subject to specified conditions set forth in Decision No. R07-1086-I no longer binds Public Service Company of Colorado.  
4. The Complaint by Peoria 33 Condominium Association, Inc. against Public Service Company of Colorado in Docket No. 07F-518EG is dismissed with prejudice.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
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