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I. statement  
1. On December 9, 2003, Lake Durango Water Company, Inc. (Lake Durango, Company, or Applicant), filed an Application for a Certificate of Public Convenience and Necessity (Application).
  In this filing, the Company seeks a Certificate of Public Convenience and Necessity to provide potable water service in the proposed service territory shown in the plats provided as an exhibit to the Application.
  This filing commenced this proceeding.  

2. The Commission gave notice of the Application and established an intervention period.  Notice of Application Filed dated December 10, 2003.  

3. On January 9, 2004, Durango West Metropolitan District No. 2 petitioned to intervene.  

4. On January 9, 2004, Durango West Metropolitan District No. 1 petitioned to intervene.  

5. On January 12, 2004, Mr. Thomas D. Brossia asked to intervene on behalf of the Shenandoah Highlands Home Owners Association.  

6. On January 20, 2004, Mr. Gene M. Bradley asked to intervene on behalf of the Shenandoah Homeowners Association.  See also his Petition for Leave to Intervene filed on February 4, 2004.  

7. On January 20, 2004, Mr. Barton K, Cross asked to intervene as an individual water user/customer of Applicant.  See also his Petition for Leave to Intervene filed on February 6, 2004.  

8. On January 20, 2004, Mr. Richard G. Griffith asked to intervene on behalf of Rafter J Homeowners' Association, Inc.  See also his Petition for Leave to Intervene filed on January 30, 2004.  

9. By Minute Order, the Commission deemed the Application complete as of January 26, 2004.  By letter dated July 9, 2004, Applicant waived the provisions of § 40-6-109.5, C.R.S.  

10. By Minute Order dated January 28, 2004, the Commission referred this docket to an Administrative Law Judge (ALJ).
  

11. On February 3, 2004, Staff of the Commission (Staff) intervened of right and requested a hearing in this matter.   

12. By Decision No. R04-0164-I, ALJ Fritzel granted intervention to Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, Shenandoah Highlands Home Owners Association, Rafter J Homeowners Association, Inc., Shenandoah Homeowners Association, and Mr. Cross.  

13. On August 12, 2004, the Board of County Commissioners of La Plata County moved to intervene out of time.  By Decision No. R04-1209-I, ALJ Fritzel granted that motion.  

14. The Intervenors in this proceeding are Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, Shenandoah Highlands Home Owners Association, Rafter J Homeowners Association, Inc., Shenandoah Homeowners Association, Mr. Cross, and the Board of County Commissioners of La Plata County.  Applicant and Intervenors, collectively, are the Parties.  

15. By Decision No. R05-0001-I, ALJ Fritzel directed the Parties to confer in order to develop a proposed procedural schedule, including hearing dates.  Pursuant to that Order, Staff filed a proposed procedural schedule but stated that the Parties would prefer that the proceeding be held in abeyance pending resolution of consolidated Dockets No. 04A-524W and No. 04A-525W (Lightner Creek proceeding).  

16. By Decision No. R05-0175-I (mailed February 10, 2005), ALJ Fritzel ordered this proceeding to be held in abeyance pending resolution of the Lightner Creek proceeding.  He also ordered Staff to file, within ten days of a final decision in the Lightner Creek proceeding, a request for a prehearing conference in this case.  

17. The Commission decision in the Lightner Creek proceeding was final on May 11, 2006.  On May 22, 2006, Staff made the required filing and asked that a prehearing conference in this proceeding be scheduled in September, 2006.  

18. By Decision No. R06-0659-I (mailed June 6, 2006), ALJ Fritzel scheduled a prehearing conference in this matter for September 12, 2006.  

19. On September 6, 2006 (three months after the Order setting the prehearing conference was mailed and less than one week before the scheduled prehearing conference), Applicant filed an Unopposed Motion to Vacate and Reschedule Prehearing Conference.  As grounds, Lake Durango stated that it was engaged in discussions with the other Parties; that the Company believed "that tentative agreement has been reached on an action plan to resolve" some issues (id. at ¶ 1); and that additional time might permit the Parties to reach an agreement that could narrow the issues for hearing.  Applicant asked that the prehearing conference be rescheduled to October 31, 2006 or a later date.  

20. By Decision No. R06-1063-I (mailed September 8, 2006), ALJ Fritzel granted the Company's motion and scheduled a prehearing conference for November 17, 2006.  

21. On November 15, 2006, Applicant filed an Unopposed Motion to Vacate [Prehearing Conference] and to Establish Schedule for Evidentiary Submissions.  In that filing, the Company proposed dates for filing testimony and exhibits and suggested that the hearing be held between mid-April, 2007 and June, 2007.  Lake Durango represented that the Parties concurred.  

22. By Decision No. R06-1370-I (mailed November 21, 2006), ALJ Fritzel granted the Company's motion.  He adopted the proposed procedural schedule and scheduled the hearing in this matter for April 26 and 27, 2007.  

23. Under the procedural schedule, Applicant was to file its direct testimony and exhibits on February 15, 2007.  

24. On February 14, 2007, Applicant filed an Unopposed Motion to Vacate Hearing and to Establish Schedule for Evidentiary Submissions.  As grounds, the Company stated that the Parties were engaged in settlement discussion; that the discussions, if successful, might obviate the need for an evidentiary hearing; and that the Parties wished to have additional time to pursue settlement without having to prepare testimony at the same time.  In that filing, Lake Durango proposed dates for filing testimony and exhibits and suggested that the hearing be held on a date after July 9, 2007.  Applicant represented that the Parties concurred.  

25. By Decision No. R07-0153-I (mailed February 22, 2007), ALJ Fritzel granted the Company's motion.  He adopted the proposed procedural schedule and ordered the Parties to submit a range of available dates so that the hearing could be rescheduled.  

26. By Decision No. R07-0250-I (mailed March 28, 2007), ALJ Fritzel scheduled the hearing in this matter for August 2 and 3, 2007, dates on which all Parties were available.  

27. Pursuant to the procedural schedule, Applicant was to file its direct testimony and exhibits on May 1, 2007.  

28. On April 30, 2007, Applicant filed an Unopposed Motion to Amend Schedule for Evidentiary Submissions.  As grounds, the Company stated that the Parties were engaged in settlement discussion; that the discussions, if successful, might obviate the need for an evidentiary hearing; and that the Parties wished to have additional time to pursue settlement without having to prepare testimony at the same time.  In that filing, Lake Durango proposed new dates for filing testimony and exhibits and stated that the scheduled hearing dates would not be affected if the procedural schedule were to be amended as proposed.  Applicant represented that the Parties concurred.  

29. By Decision No. R07-0363-I (mailed May 4, 2007), ALJ Fritzel granted the Company's motion.  He amended the procedural schedule as proposed in the April 30, 2007 motion.  

30. Pursuant to the procedural schedule, Applicant was to file its direct testimony and exhibits on June 1, 2007.  

31. On May 24, 2007, Applicant filed an Unopposed Motion to Vacate and Reschedule Hearing and Establish New Schedule for Evidentiary Submissions.  As grounds, the Company stated that the Parties "have made substantial progress in discussing a possible stipulation which could resolve the issues in this case and obviate a hearing in this matter, but there are still issues that remain."  Id. at ¶ 2.  Applicant went on to state that a mediation was scheduled for mid-July, 2007 to attempt to resolve issues pertaining to, or related to, the sufficiency of the Company's water supply to meet present and future demand.  Finally, Applicant stated that the Parties wished to have additional time to pursue settlement without having to prepare testimony at the same time.  In that filing, Lake Durango proposed dates for filing testimony and exhibits and suggested that the hearing be held on January 14, 2008 or a later date.  Applicant represented that all Parties concurred.  

32. By Decision No. R07-0468-I (mailed June 1, 2007), ALJ Fritzel granted the Company's motion.  He adopted the proposed procedural schedule; vacated the hearing scheduled for August, 2007; and scheduled the hearing for January 15 and 16, 2008.  

33. Pursuant to the procedural schedule, Applicant was to file its direct testimony and exhibits on or before November 1, 2007.  Intervenors were to file their answer testimony and exhibits on or before December 3, 2007.  Applicant was to file its rebuttal testimony and exhibits on or before January 3, 2008.  Intervenors were to file their cross-answer testimony and exhibits on or before January 3, 2008.  

34. No party filed testimony and exhibits.  

35. On January 14, 2008 (one day before the hearing was to begin), Applicant filed an Unopposed Motion to Vacate and Reschedule Hearing and Establish New Schedule for Evidentiary Submissions.  As grounds, the Company stated that,  

following a two-day mediation which was held in Durango, Colorado between the parties in this proceeding and others, a Memorandum of Agreement was entered into on July 17, 2007 providing for the sale and transfer of all of the assets of [Applicant] to a governmental water authority to be formed for the purpose of carrying out the transaction.  


Since the Memorandum of Agreement was entered into, all parties have devoted their attention to carrying out the contemplated sale and transfer of assets, rather than proceeding with the present application, which would be rendered moot by the consummation of that transaction.  Accordingly, no party has filed any testimony or exhibits in the present proceeding.  


[The Company] is optimistic that the contemplated sale and transfer of assets will be completed within a reasonable time.  As a precaution, however, it is desirable that the present application proceeding remain pending, but with a revised procedural schedule.  

Id. at ¶¶ 2-3.  In that filing, Lake Durango proposed dates for filing testimony and exhibits and suggested that the hearing be held on or after September 30, 2008.  Applicant represented that the Parties concurred.  

36. The Company made the January, 2008 filing over 10 weeks after it was to file its direct testimony and exhibits and 11 days after it was to file its rebuttal testimony and exhibits.  In addition, Applicant made this filing six months after execution of the Memorandum of Agreement.  During this extended period of time, Applicant chose not to make a filing to request that the procedural schedule be amended.  The Company chose this approach notwithstanding its having filed no fewer than three prior motions to amend the procedural schedule.  

37. By Decision No. R08-0072-I (mailed January 18, 2008), ALJ Fritzel granted the Company's motion.  He adopted the proposed procedural schedule; vacated the hearing scheduled for January, 2008; and scheduled the hearing for September 30, 2008 and October 1, 2008.  

38. Pursuant to the procedural schedule, Applicant was to file its direct testimony and exhibits on or before June 1, 2008.  Intervenors were to file their answer testimony and exhibits on or before July 30, 2008.  Applicant was to file its rebuttal testimony and exhibits on or before September 1, 2008.  Intervenors were to file their cross-answer testimony and exhibits on or before September 1, 2008.  

39. No party filed testimony and exhibits.  

40. By Decision No. R08-0880-I (mailed August 20, 2008), ALJ Fritzel required Applicant to "file a status report concerning the captioned docket, including whether the Parties intend to proceed to the hearing currently set for September 30, 2008 and October 1, 2008, within ten days of the effective date" of Decision No. R08-0880-I.  

41. The required status report was due on or before September 2, 2008.  Review of the Commission's file in this matter revealed that Applicant did not file the status report as ordered.  

42. As a consequence, the undersigned ALJ issued Decision No. R08-0946-I, in which she ordered the Company to file, on or before September 10, 2008, the status report ordered in Decision No. R08-0880-I.  Review of the Commission's file in this matter reveals that, as of the date of this Order, Applicant has not complied with Decision No. R08-0946-I and that the required status report has not been filed.  

43. Because no testimony and exhibits have been filed, the ALJ sua sponte will vacate the hearing in this matter scheduled for September 30, 2008 and October 1, 2008.  

44. This matter has been pending before the Commission since December 9, 2003, the date on which the Application was filed.  There was a one year abeyance period from 2005 to May, 2006.  Since May, 2006, there have been five procedural schedules; two prehearing conferences scheduled but not held; and four hearings scheduled but not held.  Since June, 2006, Applicant has filed six unopposed motions to vacate or to modify.  In addition, Applicant repeatedly has disregarded Orders requiring that it make filings.  

45. Based on this extended and consistent course of conduct and based on the repeated failures to respond to and to comply with Orders, the ALJ preliminarily finds that Applicant has no intention of proceeding with, and has abandoned, its Application.  The ALJ will order Applicant to show cause why the Application should not be dismissed and this docket closed.  Applicant's response to this Order will be due on or before October 10, 2008.  

46. Failure of Applicant to show cause in response to this Order will result in dismissal of the Application and in the closing of this docket.  

47. No motion for enlargement of time within which to show cause in response to this Order will be granted except upon a showing of extraordinary circumstances.  

II. ORDER  
A. It Is Ordered That:  
1. The hearing scheduled in this matter for September 30, 2008 and October 1, 2008 is vacated.  

2. On or before October 10, 2008, Lake Durango Water Company, Inc., shall show cause why the Application filed in this proceeding should not be dismissed and the docket should not be closed.  

3. No motion for enlargement of time within which to show cause shall be granted except upon a showing of extraordinary circumstances.  

4. Failure of Lake Durango Water Company, Inc., to show cause shall result in the dismissal of the Application filed in this docket and in the closing of this docket.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________

Administrative Law Judge



G:\ORDER\R08-1025-I_03A-522W.doc:SRS






�  Lake Durango filed this Application pursuant to the Rule 4 Code of Colorado Regulations (CCR) 723-1-55.  Subsequent to the filing of the Application, Rule 4 CCR 723-5-5101 superseded Rule 4 CCR 723-1-55.  Nonetheless, Rule 4 CCR 723-1-55 governs Commission consideration of the Application.  


�  Applicant supplemented the Application on January 9, 2004.  Lake Durango provided additional information on January 20, 2004.  


�  This proceeding was assigned to ALJ Fritzel.  ALJ Fritzel retired at the end of August, 2008.  This docket now is assigned to the undersigned ALJ.  
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