Before the Public Utilities Commission of the State of Colorado

Decision No. R08-1008-I
Docket No. 07G-013CP

R08-1008-IDecision No. R08-1008-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

07G-013CPDOCKET NO. 07G-013CP
PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO, 

 
COMPLAINANT, 

v.

GOLDEN WEST COMMUTER, LLC, 

 
RESPONDENT.
Interim Order of
administrative law judge
G. Harris Adams
denying motion to strike and granting motion for additional time
Mailed Date:  September 23, 2008
I. STATEMENT

1. This matter was remanded by the Commission to an administrative law judge (ALJ) for further hearing.  See Decision Nos. C08-0272 and C08-0498.

2. By Decision No. R08-0879-I, parties were ordered to file available dates for hearing on remand.

3. On August 28, 2008, the Motion to Quash Hearing and Discovery and Dismiss for Lack of Jurisdiction and Alternate Motion to Stay (Motion to Quash) was filed by S&J Partners, representative of Golden West Commuter, LLC., dissolved (Partners).  Partners states that Respondent Golden West Commuter LLC (Golden West) is a dissolved limited liability company and that Partners was established to wind down the affairs of Golden West.

4. On June 12, 2008, pursuant to § 40-6-115, C.R.S., in Court Docket No. 08 CV 5004, Partners filed for a Writ of Certiorari in the Denver District Court.  On July 17, 2008, the Denver District Court granted the Writ of Certiorari. The appeal is pending.  However, the undersigned ALJ has not been informed, and is not aware, that any decision of the Commission has been stayed by the Commission or the District Court.

5. On September 4, 2008, Staff’s Motion to Strike Motion Filed by a Non-Party and, in the Alternative, for Additional Time to File a Response, If Necessary (Motion to Strike) was filed.  Commission Staff (Staff) notes that Partners is not a party to this proceeding and that Golden West remains a party to this docket.  Because Partners is not a party, Staff requests that Partners’ motion filed on August 28, 2008 be stricken.  Alternatively, Staff requests additional time to file a response, if necessary.

6. On September 18, 2008, Partners filed the Reply in Opposition to “Staff’s Motion to Strike Motion Filed by a Non-Party and, in the Alternative, for Additional Time to File a Response, If Necessary” Motion for Sanctions.  Partners references the pending appeal addressed above and then contends Staff’s position is unsupported and unsupportable.  Partners contends that the Commission has entertained motions from non-parties in the past, citing Decision No. R87-1577-I. Partners contends that the Colorado Rules of Civil Procedure allow a non-party to challenge jurisdiction without becoming a party to a proceeding.  Partners then moves for sanctions because Staff failed to withdraw the request to strike the pleading of a non-party.

7. It is uncontested that Partners is not a party to this proceeding.  Partners cites Decision No. R87-1577-I, attached hereto as Appendix A, for the proposition that the Commission has considered a motion from a non-party.  However, no reasonable reading of the decision generally supports that proposition.  Partners’ motion references a secured creditor.  The only secured creditor addressed in the decision is Wittow.  In the initial paragraph of the Statement, it is noted that Wittow filed a petition on behalf of itself for leave to intervene in the proceeding (e.g., to become a party).  The Commission granted intervention.  Such a circumstance has no general applicability where a non-party seeks relief in a proceeding to which it is not a party.

8. Partners states that Respondent is now dissolved.  Despite dissolution, Golden West “continues its existence as a limited liability company.”  § 7-80-803 C.R.S. 

9. Partners states that it was formed for the purpose of winding up Respondent’s affairs.  “A person winding up a limited liability company's business may preserve the business or property as a going concern for a reasonable time, prosecute and defend actions and proceedings, whether civil, criminal, or administrative, settle disputes, settle and close the limited liability company's business, dispose of and transfer the limited liability company's property, discharge or provide for obligations of the limited liability company, distribute the assets of the limited liability company pursuant to section 7-80-803 (1) (d), and perform other necessary acts.”  § 7-80-803.3, C.R.S.

10. Staff has not shown that Partners must be a party to the proceeding to be a representative of Respondent in winding up the affairs of the dissolved entity.  Therefore, the Motion to Strike will be denied.

11. Staff alternatively requests additional time to file a substantive response to the Motion to Quash.  Having resolved the request to strike the pleading, it is appropriate that additional time be allowed for Staff to file a response to the pleading.

12. Finally, Partners seeks imposition of sanctions against Staff for having filed the motion to strike and necessitating that a response be filed.  Partners has failed to meet its burden of proof to show that fees should be awarded and the motion will be denied.

II. ORDER

A. It is Ordered that:

1. Staff’s Motion to Strike Motion Filed by a Non-Party filed September 4, 2008 is denied.

2. Staff of the Colorado Public Utilities Commission’s (Staff) Alternative Motion for Additional Time to File a Response, If Necessary, is granted.

3. On or before October 7, 2008, Staff shall file any desired response to the Motion to Quash Hearing and Discovery and Dismiss for Lack of Jurisdiction and Alternate Motion to Stay filed August 28, 2008. 

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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