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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
08A-373WDOCKET NO. 08A-373W  
IN THE MATTER OF THE APPLICATION OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC, REQUESTING, AMONG OTHER THINGS, AN ORDER GRANTING MILL CREEK WATER SALES AND DISTRIBUTION, LLC:  (1) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE SEWER SERVICE IN DESIGNATED AREAS WITHIN SAN JUAN COUNTY, COLORADO; (2) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO CONTRACT, MAINTAIN, OWN, AND OPERATE SEWER FACILITIES NECESSARY TO PROVIDE SEWER SERVICE IN AND TO SUCH AREAS; AND (3) APPROVAL OF INITIAL RATES AND TERMS AND CONDITIONS OF SERVICE TO SUCH AREAS PURSUANT TO THE COMMISSION'S PROCEDURES FOR SIMPLIFIED REGULATORY TREATMENT.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
vacating procedural schedule, 
noting interventions, 
scheduling prehearing conference, 
notifying parties that application 
is deemed complete, requiring applicant 
to make filing regarding legal counsel, 
and requiring legal counsel for 
applicant to enter an appearance  
Mailed Date:  September 22, 2008  
I. statement  
1. On August 13, 2008, Mill Creek Water Sales and Distribution, LLC (Mill Creek or Applicant), filed a Verified Application.  In that filing, Applicant asks the Commission, inter alia, to grant it a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service within a designated area in San Juan County, Colorado; to grant it a CPCN to own, operate, maintain, and construct facilities necessary to provide that sewer service; to approve proposed terms, conditions, and rates for sewer service; and to waive Commission rules.
  This filing commenced this proceeding.  

2. On August 14, 2008, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period, which has expired.  The Notice also established a procedural schedule.  This Order will vacate that procedural schedule.  

3. On September 9, 2008, Staff of the Commission (Staff) intervened of right.  Staff requests a hearing in this matter.  Staff is represented by counsel.  

4. On September 15, 2008, Bush Mountain, LLC, Breeze Energy, LLC, Breeze Investments, LLC, and James A. Bush Living Trust (Bush Mountain et al.) filed a Notice of Intervention by Right or, in the alternative, Motion to Intervene.  The Administrative Law Judge (ALJ) finds that Bush Mountain et al. are intervenors by right.  Bush Mountain et al. are represented by counsel.  

5. On September 15, 2008, Cascade Village Condominium Association-2004 (Cascade Village) and Robert Oppenheimer, collectively, filed a Motion to Intervene and Suggestion of Lack of Jurisdiction.  The ALJ finds that Cascade Village and Mr. Oppenheimer are intervenors by right.  Cascade Village and Mr. Oppenheimer are represented by counsel.  

6. The Intervenors in this proceeding are Bush Mountain et al., Cascade Village, Mr. Oppenheimer, and Staff.  The Parties are Applicant and Intervenors.  

7. By Minute Order dated September 17, 2008, the Commission referred this matter to an ALJ.  In addition, the Commission found that the Application is complete as of that date.  

A.
Counsel for Applicant.  

8. Mill Creek must be represented by counsel in this proceeding.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1201; Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

9. Review of the Application reveals that J. Randall Miller, Esquire, an attorney in Tulsa, Oklahoma, filed the Application.  The Application does not reveal whether Mill Creek intends Mr. Miller to be its counsel in this matter and, if it does not, who its counsel will be.  If Mill Creek intends Mr. Miller to be its counsel in this matter, the Application reveals neither whether Mr. Miller is an attorney licensed to practice in Colorado nor, if he is not, whether Mr. Miller has been admitted to practice in Colorado pro hac vice.  

10. Rule 4 CCR 723-1-1201 governs attorney representation of parties in matters before the Commission.  As pertinent here, Rule 4 CCR 723-1-1202(a) provides that a party "shall be represented by an attorney at law, currently in good standing before the Colorado Supreme Court or the highest tribunal of another State as authorized in [Colorado Rule of Civil Procedure] 221.1."  

11. Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 221.1 governs pro hac vice admission of out-of-state attorneys in state agency proceedings.  As relevant here, that Rule provides that a state agency, such as the Commission, may permit an out-of-state attorney to appear in a proceeding before it under the same filing requirements as set forth in Colo.R.Civ.P. 221, except that the requirements found in Colo.R.Civ.P. 221(a)(ii), (b)(vi), and (b)(viii) do not apply.  

12. The referenced Colo.R.Civ.P. 221 governs pro hac vice admission of out-of-state attorneys and, as pertinent here, provides:  


(a)
In order to be permitted to appear as counsel in a [Commission proceeding], the attorney must first:  



(i)
File a verified motion requesting permission to appear with the [Commission];  

***  



(iii)
File a copy of the verified motion with the Clerk of the Colorado Supreme Court at the Attorney Registration Office at the same time the verified motion is filed with the [Commission];  



(iv)
Pay a $250 fee to the Clerk of the Colorado Supreme Court collected by the Attorney Registration Office; and  



(v)
Obtain permission from the [Commission] for such appearance.  

 
(b)
In the verified motion requesting permission to appear, the attorney must include:  

 

(i)
A statement identifying all jurisdictions in which the attorney has been licensed;  

 

(ii)
A statement identifying by date, case name, and case number all other matters in Colorado in which pro hac vice admission has been sought in the preceding five years, and whether such admission was granted or denied;  

 

(iii)
A statement identifying all jurisdictions in which the attorney has been publicly disciplined, or in which the attorney has any pending disciplinary proceeding, including the date of the disciplinary action, the nature of the violation, and the penalty imposed;  

 

(iv)
A statement identifying the party or parties represented, and that the attorney has notified the party or parties represented of the verified motion requesting permission to appear; 



(v)
A statement that the attorney acknowledges he or she is subject to all applicable provisions of the Colorado Rules of Professional Conduct and the Colorado Rules of Civil Procedure, and that such rules have been read and will be followed throughout the pro hac vice admission, and that the verified motion complies with those rules; [and]  

***

 

(vii)
A certificate indicating service of the verified motion upon all counsel of record and the attorney's client in the matter in which leave to appear pro hac vice is sought[.]  

13. Applicant will be ordered to file, on or before October 3, 2008, a statement that contains the name, address, telephone number, facsimile number, and e-mail address of the attorney who will represent Applicant in this matter.  That attorney must be licensed to practice law in Colorado or must be admitted to practice in Colorado pro hac vice.  

14. Applicant's counsel will be ordered to enter, on or before October 3, 2008, an appearance in this proceeding.  If Applicant's counsel is licensed to practice law in Colorado, then that counsel may appear by filing an entry of appearance on which that counsel's Colorado Attorney Registration Number appears.  If Applicant's counsel is not licensed to practice law in Colorado, then that counsel may not appear before the Commission in this proceeding until that counsel has complied with Colo.R.Civ.P. 221.1 and has been granted leave to appear pro hac vice in this matter.  

B.
Prehearing Conference.  

15. It is necessary to hold a prehearing conference to establish hearing dates, a procedural schedule, and the city in which the hearings (both the evidentiary hearing and the hearing for public comment) will be held.  To do so, a prehearing conference will be held on October 7, 2008.  A party that is not present at the prehearing conference will be deemed to have waived its objection to decisions made during that prehearing conference.  The following issues will be discussed.  

16. First, the Parties must be prepared to address the Suggestion of Lack of Jurisdiction filed by Cascade Village and Mr. Oppenheimer.  
17. Second, the Parties must be prepared to discuss:  (a) the date by which Applicant will file its direct testimony and exhibits; (b) the date by which each intervenor will file its answer testimony and exhibits; (c) the date by which Applicant will file its rebuttal testimony and exhibits; (d) the date by which each intervenor will file cross-answer testimony and exhibits;
 (e) the date by which each party will file its corrected testimony and exhibits; (f) the date by which each party will file its prehearing motions;
 (g) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (h) the date by which the parties will file any stipulation reached;
 (i) the date on which the hearing to take testimony/comment from members of the public will be held and the city in which that hearing will be held;
 (j) the date(s) on which the evidentiary hearing will be held and the city in which that hearing will be held;
 (k) the date by which each party will file its post-hearing statement of position; and (l) the date by which each party will file its response to post-hearing statements of position of other Parties.  

18. Third, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  

19. Fourth and finally, a party may raise any additional issue.  

20. In considering the hearing date, the Parties are reminded that, assuming that the Applicant does not waive the provisions of § 40-6-109.5, C.R.S., the Commission decision in this matter should issue on or before April 15, 2009.  Taking into account the ALJ's schedule in February, 2009 and allowing time for statements of position and response statements of position, exceptions and response to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded no later than the week of January 12, 2009.  

21. The undersigned ALJ expects the Parties to come to the prehearing conference with proposed dates for the procedural schedule.  The Parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to all parties.  

C.
General Advisement.  

22. The Parties are advised, and are on notice, that the ALJ expects each party to be familiar with, and to abide by, the Rules of Practice and Procedure found at 4 CCR 723 Part 1.
  

II. ORDER  
A. It Is Ordered That:  
1. The procedural schedule established in the Notice of Application Filed, dated August 14, 2008, is vacated.  

2. Staff of the Commission is an intervenor by right and a party in this matter.  

3. Bush Mountain, LLC, is an intervenor by right and a party in this matter.  

4. Breeze Energy, LLC, is an intervenor by right and a party in this matter.  

5. Breeze Investments, LLC, is an intervenor by right and a party in this matter. 

6. James A. Bush Living Trust is an intervenor by right and a party in this matter.  

7. Cascade Village Condominium Association - 2004 is an intervenor by right and a party in this matter.  

8. Mr. Robert Oppenheimer is an intervenor by right and a party in this matter.  

9. On or before October 3, 2008, Mill Creek Water Sales and Distribution, LLC (Applicant), shall file a statement that contains the name, address, telephone number, facsimile number, and e-mail address of the attorney who will represent Applicant in this matter.  That attorney must be licensed to practice law in Colorado or must be admitted to practice in Colorado pro hac vice.  

10. On or before October 3, 2008, legal counsel for Applicant shall enter an appearance in this proceeding.  If Applicant's counsel is licensed to practice law in Colorado, then that counsel may appear by filing an entry of appearance on which that counsel's Colorado Attorney Registration Number appears.  If Applicant's counsel is not licensed to practice law in Colorado, then that counsel may not appear before the Commission in this proceeding until that counsel has complied with Colo.R.Civ.P. 221.1 and has been granted leave to appear pro hac vice in this matter.  

11. A prehearing conference in this matter is scheduled as follows:  

DATE:
October 7, 2008  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room 

1560 Broadway, Suite 250 

Denver, Colorado  

12. A party that is not present at the prehearing conference shall be deemed to have waived its objection to decisions made during that prehearing conference.  

13. The Parties shall be prepared to discuss at the prehearing conference the matters set forth above.  

14. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge
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�  Mill Creek did not file testimony and exhibits in support of its Application.   


�  Cross-answer testimony responds only to the answer testimony of other intervenors.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


�  The Commission will obtain a location for the public comment hearing.  


�  The Commission will obtain a location for the evidentiary hearing.  


�  The Rules of Practice and Procedure are available on the Commission's website (� HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�) or may be obtained in hard copy by contacting the Commission's Records Management Unit.  
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