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I. STATEMENT  
1. On June 30, 2008, Aquila, Inc., doing business as Aquila Networks-PNG (Aquila), filed Advice Letter No. 528 (Advice Letter).  Accompanying the Advice Letter were tariffs that, if in effect, would implement a General Rate Schedule Adjustment (GRSA) rider that would increase Aquila's revenues by 14.94 percent on an historic test year basis.  Aquila did not file testimony and exhibits at the time it filed the Advice Letter.  

2. By Decision No. C08-0697, the Commission suspended the effective date of the GRSA rider tariffs that accompanied the Advice Letter.
  In that Order, the Commission also referred this matter to an Administrative Law Judge (ALJ); set this matter for hearing on November 17 through 21, 2008; and established a procedural schedule.  By Decision No. R08-0857-I, the ALJ vacated the procedural schedule but retained the hearing dates.  

3. In Decision No. C08-0697, the Commission established an intervention period.  The intervention period has expired.  

4. On July 31, 2008, Aquila filed an Affidavit of Publication of Notice.  According to this filing, notice of the filing of the Advice Letter was given to Aquila's gas customers on July 11, 2008.  

5. Staff of the Commission (Staff) intervened of right and requested a hearing in this matter.  Staff later amended its filing.  

6. The Colorado Office of Consumer Counsel (OCC) intervened of right and requested a hearing in this matter.  

7. The Intervenors in this proceeding are OCC and Staff.  Black Hills/Colorado Gas Utility Company, LP (Black Hills Gas),
 and the Intervenors, collectively, are the Parties.  

8. On August 5, 2008, Black Hills Gas filed the direct testimony and exhibits of Ivan Vancas, Richard G. Petersen, Jeffrey O. Thomas, Margaret A. McGill, William E. Avera, Robert Livezey, Larry W. Loos, and Thomas J. Sullivan.  It appears that none of the testimony and exhibits was filed under seal.  

9. Pursuant to Decision No. R08-0857-I, the ALJ held a prehearing conference on September 4, 2008.  All Parties were present, were represented, and participated.  This Order memorializes the decisions announced at that prehearing conference.  

A. Substitution of Parties.  

10. On July 18, 2008, Black Hills Gas filed a Notice of Substitution of Party (Notice of Substitution) in which it states that it will replace Aquila as the public utility seeking the GRSA.  The Notice of Substitution states that the acquisition of Aquila's natural gas utility assets (approved by the Commission in Decision No. C08-0204) was consummated on July 14, 2008.  By the terms of Decision No. C08-0204, according to Black Hills Gas, consummation of the acquisition transaction means that it is the successor in interest to Aquila; that Black Hills Gas is a public utility regulated by the Commission; and that Aquila is no longer a public utility regulated by the Commission.  Thus, Black Hills Gas files to substitute itself for Aquila as the filing utility.  

11. The ALJ determined that the Notice of Substitution would be treated as a motion for leave to substitute Black Hills Gas for Aquila, pursuant to Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 25(c).
  She permitted the Intervenors to respond in writing to the Notice of Substitution.  

12. Staff and OCC each timely filed a response in opposition to the Notice of Substitution.  At the prehearing conference, OCC withdrew its opposition.
  

13. Staff opposed the Notice of Substitution on the basis that the test year at issue in this proceeding applies to Aquila and not to BH/CG.  It incorporated by reference the arguments presented in its Motion to Dismiss, which is discussed below.  

14. The ALJ finds that Black Hills Gas has established that Aquila is no longer a public utility regulated by the Commission and that Black Hills Gas is the successor-in-interest to the Aquila gas utility business.  Staff's arguments address the substance of the rate case filing and not the Notice of Substitution.  The substitution of party will be permitted.  

15. Permitting the substitution of party requires that the caption of this proceeding be modified to reflect that Black Hills Gas is now the interested utility.  Accordingly, the ALJ will order the caption of this proceeding to be changed to the caption set out above.  The ALJ will order that the records of the Commission be changed to reflect the new caption and that the Parties use the caption set out above in all future filings.  

B. Motion to Dismiss.  

16. On August 20, 2008, Staff filed a Motion to Dismiss pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1400.  As grounds for granting its motion, Staff states that "the test year numbers filed [by Aquila] in support of the base rate increase are suspect and subject to material change" when applied to, or used by, Black Hills Gas.  Motion to Dismiss at ¶ 3. Staff also states that "the utility operations [of Black Hills Gas] are entirely different [from those of Aquila] and, thus, not representative" of Black Hills Gas's operations going forward.  Id.  Further, Staff lists three specific issues that, in its opinion, are raised by the transfer of ownership from Aquila to Black Hills and questions the timing of the rate case in light of representations assertedly made by Black Hills witnesses in testimony in Docket No. 07A-108EG.
  Finally, Staff argues that dismissal of this docket is the only remedy available in view of the time frame in § 40-6-111(1), C.R.S.,
 because, unless permanently suspended by the Commission, the proposed tariffs go into effect by operation of law at the expiration of the statutory time frame.  

17. On September 2, 2008, OCC filed its Response to the Motion to Dismiss (OCC Response).  In that filing, OCC supports the Motion to Dismiss.  OCC argues that, even taking into account the pro forma adjustments proposed in the testimony of Black Hills Gas's witnesses, the Calendar Year 2007 (CY 2007) test year used in this case is "likely not reflective of the cost structures which will exist under Black Hills Gas ownership" and, thus, is not an accurate test year for Black Hills Gas.  OCC Response at 4.  In addition, OCC asserts that the Aquila-filed Cost Assignment and Allocation Manual is inappropriate for Black Hills Gas due to corporate, operational, and financial changes expected to occur under Black Hills Gas.  Id. at 8-9.  Finally, OCC echoes Staff's concern about what it characterizes as a Black Hills Gas rate case in light of the representations allegedly made by Black Hills in testimony in the Asset Transfer Docket.  Id. at 10-14.  In support of its arguments, OCC cites to, and attaches to its response, information assertedly taken from Black Hills' website, quotations assertedly from Black Hills' testimony in the Asset Transfer Docket, and other information not contained in Advice Letter No 528, in the proposed tariff sheets attached to that Advice Letter, or in the testimony of Black Hills Gas's witnesses filed in this docket.  

18. On September 3, 2008, Black Hills Gas filed its Response to the Motion to Dismiss.  In that filing, Black Hills Gas opposes the Motion to Dismiss.  Black Hills Gas's principal arguments are:  (a) Staff's argument that the CY 2007 test year numbers are not representative is contrary to evidence presented in the Asset Transfer Docket; (b) the Commission cannot dismiss this proceeding because, pursuant to § 40-6-111(2)(a), C.R.S., the Commission must hold a hearing if the Commission suspends the proposed tariffs for investigation and hearing, as it has done in this proceeding; (c) substituting Black Hills Gas for Aquila and proceeding with the Aquila-filed rate case is not contrary to any commitments made by Black Hills in the Asset Transfer Docket; and (d) dismissal cannot be granted pursuant to Colo.R.Civ.P. 12(b)(5) because the complaint,
 the allegations of which must be accepted as true for purposes of a Colo.R.Civ.P. 12(b)(5) motion, shows that a revenue requirement deficiency exists for the CY 2007 test year and shows that the filed tariffs will recover that revenue deficiency and because there is at least one theory under which Black Hills Gas is entitled to relief.
  

19. Rule 4 CCR 723-1-1400 states that a "motion to dismiss may be made in accordance with" Colo.R.Civ.P. 12.  In its Motion to Dismiss, Staff did not identify the specific provision or provisions of Colo.R.Civ.P. 12 upon which Staff relied.  In response to a question from the ALJ at the oral argument held on the Motion to Dismiss, Staff stated that it brought the Motion to Dismiss pursuant to Colo.R.Civ.P. 12(b)(5).
  In its Motion to Dismiss, Staff neither cites nor discusses the Colorado case law applicable to motions to dismiss brought pursuant to Colo.R.Civ.P. 12(b)(5).  

20. The Motion to Dismiss is made pursuant to Colo.R.Civ.P. 12(b)(5).  A Colo.R.Civ.P. 12(b)(5) motion is a motion to dismiss for failure to state a claim upon which relief can be granted and is a vehicle "to test the formal sufficiency of the complaint."  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996).  

21. As is well settled, in deciding a Colo.R.Civ.P. 12(b)(5) motion, the "court may consider only the matters stated in the complaint and must not go beyond the confines of the pleadings."  Ashton Properties, Ltd. v. Overton, 107 P.3d 1014, 1018 (Colo. App. 2004); Kratzer v. Colorado Intergovernmental Risk Share Agency, 18 P.3d 766 (Colo. App. 2000) (court must consider only those matters stated within the four corners of the complaint).  Because granting a motion to dismiss ends the litigation at an early stage, such a motion  

is disfavored and should be granted only when it appears beyond doubt that the plaintiff cannot obtain relief under any reasonable interpretation of the pleaded facts.  …  Such a motion must be decided solely on the complaint allegations, with all factual allegations being accepted as true and the court drawing all reasonable inferences therefrom in favor of the plaintiff.  

Rector v. Denver, 122 P.3d 1010, 1013 (Colo. App. 2005) (internal citations omitted).  Applying these standards, it is clear that the Motion to Dismiss must be denied.  

22. First, the information contained in Advice Letter No 528 and the proposed tariff sheets attached to that Advice Letter, taken together, should be considered the complaint for purposes of deciding the Motion to Dismiss.  This is reasonable because the Advice Letter and the proposed tariff sheets together contain information that parallels the content of a complaint in a civil action.
  The statements contained in Advice Letter No 528 and the proposed tariff sheets attached to that Advice Letter will be accepted as true for purposes of deciding the Motion to Dismiss.  

23. Second, Staff's principal arguments, and those of OCC, are premised on, or rely heavily on, information found outside the Advice Letter and accompanying proposed tariffs.  Such information cannot be considered when deciding the Motion to Dismiss.  Ashton Properties, Ltd., 107 P.3d at 1018.  Taking the assertions in the Advice Letter and accompanying proposed tariffs as true and considering the reasonable inferences to be drawn from those assertions, the ALJ agrees with Black Hills Gas that it is possible that Black Hills Gas can establish that the CY 2007 Aquila test year is representative and reflective of Black Hills Gas's operation going forward.  

24. Third, Staff's and OCC's arguments are rooted in factual questions that, according to those parties, are raised by Black Hill Gas's acquisition of Aquila's gas utility business.  These are evidentiary issues that do not support the Motion to Dismiss which, as noted above, tests the sufficiency of the complaint but not the sufficiency of the evidence offered to support the complaint.  

25. The ALJ finds that Staff has failed to meet its burden of proof to establish, beyond a doubt, that Black Hills Gas cannot obtain the relief it seeks (i.e., General Rate Schedule Rider) under any reasonable interpretation of the facts in the Advice Letter and accompanying proposed tariffs.
  The Motion to Dismiss will be denied.  

C. Procedural Schedule.  

By setting Advice Letter No. 528 and the accompanying tariffs for investigation and hearing, the Commission commenced a Phase 1 rate case in which the utility's revenue 

26. requirement will be determined.  At the prehearing conference, Black Hills Gas advised the ALJ and the parties that it will file an Advice Letter to commence a Phase 2 rate case in which the utility's rates will be determined.  As a consequence, Black Hills Gas requested that the hearing scheduled for November 17 through 21, 2008 be vacated and that the Commission adopt a procedural schedule for a combined Phase 1 and Phase 2 rate case.  OCC and Staff agreed with the request.  The ALJ will grant the request and will vacate the hearings scheduled for November 17 through 21, 2008.  

27. The Parties proposed a procedural schedule that assumes that the Commission sets the Phase 2 tariffs for investigation and hearing, that this docket and the Phase 2 docket are consolidated, and that the ALJ retains the consolidated proceeding.  In addition, the proposed procedural schedule assumes that the Phase 2 tariffs have a proposed effective date that will accommodate both the procedural schedule and time for a Commission decision on exceptions and that Black Hills Gas takes the steps necessary to assure that the tariffs appended to Advice Letter No. 528 do not go into effect by operation of law.  Black Hills Gas agreed to do what is necessary to ensure that the effective dates of the Phase 1 proposed tariffs and of the Phase 2 proposed tariffs allow sufficient time for a Commission decision on exceptions in light of the proposed procedural schedule.  

28. The Parties' proposed procedural schedule is:  (a) on or before September 19, 2008, Black Hills Gas will file an advice letter and proposed tariff sheets that will begin the Phase 2 rate case; (b) on or before September 19, 2008, Black Hills Gas will file its direct testimony and exhibits in support of the Phase 2 filing; (c) on or before December 19, 2008, each intervenor will file its answer testimony and exhibits to the Phase 1 and the Phase 2 direct testimony of Black Hills Gas; (d) on or before January 16, 2009, Black Hills Gas will file its Phase 1 and the Phase 2 rebuttal testimony and exhibits; (e) on or before January 16, 2009, each intervenor will file its cross-answer testimony and exhibits; (f) on or before January 23, 2009, each party will file its prehearing motions; (g) on or before January 29, 2009, each party will file its corrected testimony and exhibits; (h) on or before January 29, 2009, the parties will file any stipulation reached; (i) the evidentiary hearing will be held on February 2 through 13, 2009; (j) on or before February 27, 2009, each party will file its post-hearing statement of position; and (k) on or before March 6, 2009, each party will file its response to the post-hearing statements of position of the other parties.  

29. The ALJ finds the proposed procedural schedule to be acceptable and will adopt it subject to the following conditions:  (a) because it is likely that the Phase 2 proceeding will have intervenors which have not had an opportunity to participate in establishing the procedural schedule adopted in this Order, this procedural schedule may be changed upon motion of an intervenor in the Phase 2 docket; (b) BH/CG must meet its commitment as set out in ¶ 27, above; and (c) the assumptions stated in ¶ 27, above, must hold.  

30. When a rate increase is sought, the Commission often holds a hearing for the purpose of receiving public comment; this hearing is held in the service territory of the utility and is held in advance of, or no later than the conclusion of the first day of, the evidentiary hearing.  Usually, the parties are given an opportunity to address, in testimony, the public hearing comments.  The Parties stated that they would not object to the ALJ's setting a hearing to receive public comment in this matter.  The ALJ finds that a hearing to receive public comment should be held.  Accordingly, a hearing to receive public comment will be held on January 27, 2009.  The ALJ will issue a separate Order to schedule the public comment hearing and to establish the procedures to be followed during that hearing.  

31. No final prehearing conference will be scheduled at this time.  If a party believes that a final prehearing conference would be beneficial, that party may file an appropriate motion.  

32. Additional procedural and service requirements are set out below.  

D. Discovery.  

33. Except as modified by this Order, the procedures and time frames contained in Rule 4 CCR 723-1-1405 will govern discovery in this matter.  As used in this Order, unless the context indicated otherwise, "discovery" refers to both discovery and Staff audit.  

34. Response or objection to discovery addressed to direct testimony and exhibits will be served no later than ten calendar days after service.  The last day on which to serve discovery requests addressed to direct testimony and exhibits is the date on which answer testimony and exhibits are to be filed.  

35. Response or objection to discovery addressed to answer testimony and exhibits will be served no later than ten calendar days after service.  The last day on which to serve discovery requests addressed to answer testimony and exhibits is the date on which rebuttal testimony and exhibits are to be filed.  

36. Response or objection to discovery addressed to rebuttal testimony and exhibits will be served no later than three calendar days after service.  The last day on which to serve discovery addressed to rebuttal testimony and exhibits is the first day of hearing.  

37. Response or objection to discovery addressed to cross-answer testimony and exhibits will be served no later than three calendar days after service.  The last day on which to serve discovery addressed to cross-answer testimony and exhibits is the first day of hearing.  

38. Discovery requests and notices of deposition that are served after 3:00 p.m. Mountain Time will be deemed served on the following business day.  

39. Discovery requests, objections to discovery requests, and responses to discovery requests will be served on all parties.  This requirement does not apply to Staff audit.  

40. Except as necessary to support a motion, as an attachment to testimony, or as an exhibit, discovery requests, objections to discovery requests, and responses to discovery requests will not be filed with the Commission.  Except as necessary to support a motion, as an attachment to testimony, or as an exhibit, discovery requests, objections to discovery requests, and responses to discovery requests will not be served on the ALJ and will not be served on advisory staff and advisory counsel identified in Staff's Rule 4 CCR 723-1-1007(a) filings.  

41. The prehearing motion filing date in ¶ 28, supra, will not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  Response time to a motion pertaining to discovery is shortened to three business days.  

42. Additional procedural and service requirements are set out below.  

E. Service Requirements for Testimony and Discovery.  

43. With respect to discovery, service will be made by electronic mail unless: (a) service cannot be made by electronic mail (e.g., a document is not available electronically and cannot be scanned); or (b) a document contains either material claimed to be confidential or material claimed to be highly confidential.  If service cannot be made by electronic mail, then service will be made by hand-delivery or over-night delivery.  

44. With respect to testimony and exhibits, service will be made by electronic mail with a paper copy to follow.  If the testimony and exhibits cannot be served by electronic mail for the reasons stated in ¶ 43, above, then service will be made by hand-delivery or over-night delivery.  

F. Other Procedural Matters and Service Requirements.  

45. If an exhibit cannot be provided in an executable electronic format and if that exhibit must be scanned to be served by electronic mail, then the document must be scanned in such a way as to ensure that all identifying information (e.g., exhibit number, sponsoring witness identification, relevant discovery response number) is clearly shown.  

46. Materials claimed to be confidential or highly confidential will be treated in accordance with Rule 4 CCR 723-1-1100.  

47. When a party files information claimed to be confidential or highly confidential, that party will provide a hard copy of the information directly to the ALJ at the time the information is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

48. When a party files a motion, or a response to a motion, that party will provide a hard copy of the filing directly to the ALJ at the time the filing is made with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

49. If a stipulation is filed, the parties will provide a hard copy of the stipulation directly to the ALJ at the time the stipulation is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

50. In testimony, examination and cross-examination, oral argument, and written submissions, the parties will refer to prefiled testimony and exhibits by the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

51. The parties and their witnesses will refer to a statute by its Colorado Revised Statutes designation and not by reference to a Senate Bill number or a House Bill number.  

52. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

II. ORDER  
A. It Is Ordered That:  
1. Black Hills/Colorado Gas Utility Company, LP (Black Hills Gas), is substituted for Aquila, Inc., doing business as Aquila Networks-PNG, in this proceeding.  

2. The caption of this proceeding is changed to the caption set out above.  

3. The records of the Commission shall be changed to reflect the caption of this proceeding as set out above.  

4. The caption of this proceeding as set out above shall be used in all future filings, orders, and decisions.  

5. The Motion for Order Deeming the Response of the Colorado Office of Consumer Counsel to the Notice of Substitution of Party to be a Motion to Dismiss and Granting Black Hills the Opportunity to Respond Thereto is denied as moot.  

6. The Motion to Dismiss filed by Staff of the Commission (Staff) is denied.  

7. The hearing scheduled in this matter for November 17 through 21, 2008 is vacated.  

8. An evidentiary hearing in this proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATE: 
February 2 through 13, 2009  

TIME:

9:00 a.m. each day 

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

9. The following procedural schedule is adopted, subject to the conditions set out in ¶ I.29, above:  (a) on or before September 19, 2008, Black Hills/ Colorado Gas Utility Company, LP (BH/CG), will file an advice letter and proposed tariff sheets that will begin the Phase 2 rate case; (b) on or before September 19, 2008, BH/CG will file its direct testimony and exhibits in support of the Phase 2 filing; (c) on or before December 19, 2008, each intervenor will file its answer testimony and exhibits to the Phase 1 and the Phase 2 direct testimony of BH/CG; (d) on or before January 16, 2009, BH/CG will file its Phase 1 and the Phase 2 rebuttal testimony and exhibits; (e) on or before January 16, 2009, each intervenor will file its cross-answer testimony and exhibits; (f) on or before January 23, 2009, each party will file its prehearing motions; (g) on or before January 29, 2009, each party will file its corrected testimony and exhibits; (h) on or before January 29, 2009, the parties will file any stipulation reached; (i) on or before February 27, 2009, each party will file its post-hearing statement of position; and (j) on or before March 6, 2009, each party will file its response to the post-hearing statements of position of the other parties.  

10. Except as modified by this Order in ¶¶ I.34 through 39, above, the procedures and time frames contained in Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery in this matter.  As used in this Order, unless the context indicated otherwise, "discovery" refers to both discovery and Staff audit.  

11. Discovery requests, objections to discovery requests, and responses to discovery requests shall be served on all parties.  This requirement shall not apply to Staff audit.  

12. A motion pertaining to discovery may be filed at any time.  

13. Response time to a motion pertaining to discovery is shortened to three business days.  

14. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern the treatment of information claimed to be confidential or highly confidential.  

15. When a party files information claimed to be confidential or highly confidential, that party shall provide a hard copy of the information directly to the Administrative Law Judge at the time the information is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

16. When a party files a motion, or a response to a motion, that party shall provide a hard copy of the filing directly to the Administrative Law Judge at the time the filing is made with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

17. If a stipulation is filed, the parties shall provide a hard copy of the stipulation directly to the Administrative Law Judge at the time the stipulation is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

18. The parties shall follow the procedures described and discussed above.  

19. The parties shall meet the service requirements described and discussed above.  

20. The parties shall make the filings described and discussed above.  

21. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  The initial suspension period expires on November 27, 2008.  By a subsequent order, the Commission may extend the suspension period to February 25, 2009.  


�  As discussed below, this Order substitutes Black Hills Gas for Aquila as the filing utility in this proceeding.  


�  Rule 4 Code of Colorado Regulations 723-1-1001 provides that, if "not otherwise inconsistent with Title 40 or these rules,  ... an administrative law judge may seek guidance from or employ the Colorado Rules of Civil Procedure."  


�  On August 29, 2008, Black Hills Gas filed a Motion for Order Deeming the Response of the Colorado Office of Consumer Counsel to the Notice of Substitution of Party to be a Motion to Dismiss and Granting Black Hills the Opportunity to Respond Thereto (Motion for Order).  OCC's withdrawing its response to the Notice of Substitution rendered moot this Black Hills Gas motion.  The Motion for Order will be denied as moot.  


�  Docket No. 07A-108EG was In the Matter of the Application of Aquila, Inc., Doing Business as Aquila Networks-WPC and Aquila Networks-PNG, Black Hills Corporation, Aquila Colorado, LLC, Black Hills/Colorado Utility Company, Inc., and Black Hills/Colorado Utility Company, LLC, for an Order Approving the Transfer of Control and Ownership of Aquila's Public Utility Assets and Businesses in the State of Colorado (Asset Transfer Docket).  The Commission approved, subject to conditions, the asset transfer in Decision No. C08-0204 (Asset Transfer Decision).  


�  This statute provides that the period of suspension of a proposed tariff shall not exceed 210 days from the effective date stated on the proposed tariff.  


�  Black Hills Gas defines the complaint in this case to include Advice Letter No 528, the proposed tariff sheets attached to that Advice Letter, and the testimony of Black Hills Gas's witnesses filed in this proceeding.  


�  Black Hills Gas asserts that it may be possible for it to establish that the CY test year filed by Aquila is representative of utility operations under Black Hills Gas going forward.  Black Hills Gas argues that this possibility is sufficient to defeat the Motion to Dismiss.  


�  During the oral argument, citing §§ 40-3-101, 40-3-102, and 40-6-111, C.R.S., Staff argued that the Motion to Dismiss could be granted based on the Commission's general supervisory authority over public utilities and based on the fact that, as an administrative agency, the Commission is not bound by case law interpreting Colo.R.Civ.P. 12(b)(5) or by its own precedent in ruling on a Colo.R.Civ.P. 12(b)(5) motion.  Both OCC and Black Hills Gas responded orally to this Staff argument.  OCC supported the argument, and Black Hills did not.  


While she found Staff's newly-posited argument to be intriguing, the ALJ did not rely on Staff's late-offered argument because it was not contained in, or even hinted at in, the Motion to Dismiss.  Thus, neither OCC nor Black Hills Gas had notice of, and a reasonable opportunity to prepare a response to, this argument.  If Staff wanted to rely on the argument that it presented for the first time at oral argument, it should have presented -- and developed -- its legal argument in the Motion to Dismiss.  Because Staff did not do so, the ALJ did not consider the argument.  


�  The Advice Letter and proposed tariffs inform the Commission and the affected members of the public of the harm alleged (i.e., the revenue requirement deficiency), of the general facts that support its claim, and of the remedy sought (i.e., the rate increase) just as a complaint informs the court and a defendant of the harm that the defendant allegedly caused the plaintiff (e.g., interference with commercial contract), of the general facts that support that claim, and of the remedy sought (e.g., monetary damages or injunction).  


�  Because Staff did not meet its burden under Colo.R.Civ.P. 12(b)(5), the ALJ finds it unnecessary to reach and to consider Respondent's other arguments.  
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