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I. STATEMENT

1. On July 2, 2008, Qwest Corporation’s Motion to Amend Application was filed.  

2. By Decision No. R08-0783-I, the motion to amend was granted.  

3. A review of the certificate of service for the filing of July 2, 2008, indicates that a copy was delivered, among others, to Ginny Zeller, Eschelon Telecom of Colorado, Inc.; Lyndall Nipps, Regulatory Vice President, Time Warner Telecom, LLC; Rex Knowles, Vice President, Regulatory, XO Communications, Inc.; and Mary B. Tribby, Esq.  On August 18, 2008, Qwest Corporation (Qwest) filed its Notice of Corrected Certificates of Service to indicate that service did not occur until July 3, 2008.
4. On August 4, 2008, the Motion to Set Aside Interim Order and Establish Response time to Motion to Amend Application was filed by Cbeyond Communications, LLC (Cbeyond); XO Communications Services, Inc. (XO); Eschelon Telecom of Colorado, Inc.; and TW Telecom of Colorado, LLC (Time Warner) (collectively, Movants).  Pursuant to Rule 1502 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, Movants request that Decision No. R08-0783-I be set aside because Qwest Corporation’s Motion to Amend Application filed on July 2, 2008, was never served in accordance with Commission rules and such parties were not aware of the motion.

5. Movants submit that other parties served presumed a response could be incorporated into responsive testimony.

6. If the motion to set aside the order is granted, Movants request that response time to the motion be established simultaneously with responsive testimony in the docket.  Finally, it is suggested that mandatory electronic service in the docket may avoid further confusion.

7. On August 18, 2008, Qwest Corporation’s Response to Motion to Set Aside Interim Order and Establish Response Time to Motion to Amend application was filed.  Qwest argues several inconsistencies in the motion. Perhaps rhetorically, Qwest questions when counsel for Cbeyond, XO, and Time Warner either knew or should have known of the existence of the motion.  Qwest contends that the Motion to Set Aside should be denied because it fails to state sufficient grounds for setting aside the order.

8. Qwest acknowledges that it served the Motion within the same envelope as Qwest’s direct testimony that was filed, served, and courtesy copied electronically.  However, the motion was not included in the electronic notification. 

9. On August 21, 2008, the Motion for Leave to File Reply of Cbeyond Communications, LLC, XO Communications Services, Inc., Eschelon Telecom of Colorado, Inc., and TW Telecom of Colorado LCC in Support of Motion to Set Aside Interim Order and Establish Response Time to Motion to Amend Application was filed.  Counsel for three of the four Movants states she was never served by Qwest with the motion to amend the complaint.  Relief is requested to allow the filing of a reply to clear up misstated facts in Qwest’s response.  

10. On September 3, 2008, Qwest Corporation’s Response to Motion for Leave to file Reply in Support of Motion to Set Aside Interim Order was filed.  Qwest contends that good cause has not been shown for the request.  Qwest states that the issue at hand is really the extent of response time sought because Qwest does not seek to deny an opportunity to state their substantive objections to the motion.

11. Rule 1205 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, generally requires a person filing any pleading to serve a copy upon every other party.   “When an attorney represents a party, service shall be made upon the attorney, unless the Commission orders service upon the party. If more than one attorney represents a party, service shall be made upon not more than two attorneys of record designated by the party.”  Rule 1205(c), 4 CCR 723-1.

12. It is found that good cause has been shown to grant Cbeyond leave to file a reply in support its motion.  The Reply of Cbeyond Communications, LLC, XO Communications Services, Inc., Eschelon telecom of Colorado, Inc., and tw telecom of Colorado llc in Support of Motion to Set Aside Interim Order and Establish Response Time to Motion to Amend Application will be considered.

13. In its reply, Cbeyond states that neither of the two counsel for Cbeyond were served at all with Qwest’ motion to restrictively amend the application and that no party to the Motion to Set Aside was aware of its existence prior to the issuance of Decision No. R08-0783-I.  

14. When an attorney represents a client, Rule 1205(c) requires that a motion be served upon counsel of record.  

15. Qwest’s original motion was filed July 2, 2008.  Holland and Hart, LLP entered an appearance on behalf of Cbeyond on August 27, 2007.  Cbeyond references Gene Watkins as “in-house counsel for Cbeyond and co-counsel for Cbeyond.”  Motion to Set Aside Interim Order and Establish Response Time to Motion to Amend Application at 4.  However, there is no indication or showing that Mr. Watkins is authorized to practice law in the State of Colorado and it has not been shown that he entered an appearance in this docket.  Thus, Cbeyond has not demonstrated a violation of Rule 1205 of the Rules of Practice and Procedure for failing to serve Mr. Watkins.

16. Qwest’s Certificate of Service filed July 2, 2008 indicates that Qwest’s motion was served upon Cbeyond’s counsel, satisfying the minimum requirements of the Commission’s rules.  However, without any basis, explanation, or additional documentation, Qwest filed a corrected certificate of service on August 18, 2008 that indicates Qwest’s motion was in fact served on July 3, 2008.

17. “The signature of an attorney constitutes a certificate by him that he has read the pleading; that to the best of his knowledge, information, and belief formed after reasonable inquiry, it is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law, and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.”  Rule 11, C.R.C.P.

18. By executing Cbeyond’s motion, Ms. Tribby certifies that, to the best of her knowledge, that her office “has no record of the Motion ever having been received in her office or electronically”  Motion to Set Aside at ¶ 4.  Further, “[n]either of the two counsel for Cbeyond was served at all with the Motion.”  Reply at ¶ 1.  Counsel further indicates Cbeyond’s desire to respond to Qwest’s motion.

19. Qwest questions silence in the motion as to whether Cbeyond’s counsel knew of the motion because other clients of the same counsel were served with the motion.  Cbeyond’s counsel states her other clients “presumed” that a response could be filed in testimony.  Motion to Set Aside at ¶6.  Thus, it is not clear that she was aware of the motion or that she advised that a response would be due with answer testimony.  In Cbeyond’s reply, it is directly stated that no party to the Motion to Set Aside was aware of the motion.

20. As noted in Decision No. R08-0783-I, Qwest’s motion was deemed unopposed as no response was filed.

21. A determination of Qwest’s motion to amend on the merits prejudices no one.  

22. Under the present circumstances, the ALJ finds it is more likely than not that Cbeyond was not served with Qwest’s motion.  Decision No. R08-0783-I will be set aside and a response period to Qwest’s motion will be established.  

23. Qwest also cites the Commission’s liberal practices allowing for amendments to applications.  This matter goes to the merits of the motion to amend and will be considered in that context.

24. Cbeyond further requests that they be allowed until October 17, 2008, to respond to Qwest’s motion.  Qwest’s response to Cbeyond’s request for leave to file a reply seems to focus the concern about the coincident delay in the proceedings that would result from granting Cbeyond’s request and argue that any objections should be timely stated in response to the motion.  This matter has been at issue for some time.  The Commission rules provide for a 14-day response time in absence of the Commission ordering otherwise.  

25. Based upon the foregoing considerations, any party desiring to file a response to Qwest Corporation’s Motion to Amend Application shall do so within 14 days of the effective date of this order.

II. ORDER

A. It Is Ordered That:

1. The Motion for Leave to File Reply of Cbeyond Communications, LLC, XO Communications Services, Inc., Eschelon Telecom of Colorado, Inc., and TW Telecom of Colorado LLC in Support of Motion to Set Aside Interim Order and Establish Response Time to Motion to Amend Application filed August 21, 2008, is granted.

2. The Motion to Set Aside Interim Order and Establish Response Time to Motion to Amend Application is granted in part, consistent with the discussion above.  

3. Decision No. R08-0783-I is set aside.  A ruling on Qwest Corporation’s Motion to Amend Application will be ruled upon by separate order after further consideration.

4. Any party desiring to file a response to Qwest Corporation’s Motion to Amend Application shall file the same on or before 14 days of the effective date of the Order.

5. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_____________________________

Administrative Law Judge
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