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I. STATEMENT

1. Applicant, Wilderness Ventures, LLC (Applicant) filed the captioned application with the Colorado Public Utilities Commission on June 2, 2008.  Applicant subsequently sought to amend the application on June 18 and 27, 2008;, July 2 and 30, 2008; and August 15, 2008.  By Decision No. R08-0869-I, the amendment filed August 15, 2008 was granted and all other requests to amend were denied as moot.  Having broadened the scope of the application, it was ordered that Docket No. 08A-228CP be re-noticed.

2. The Commission has not yet re-noticed the application since the issuance of Decision No. R08-0869-I.  

3. On September 2, 2008, Applicant filed another request to modify the scope of the Application and requests that the Commission re-notice Docket No. 08A-228CP in accordance with such request.  Applicant seeks to amend the Application to propose the following authority:

Transportation of 

passengers and their baggage in call and demand limousine service and charter service;

(I)
Between points in the counties of El Paso, Douglas, Denver, Jefferson, Arapahoe, Adams, Boulder, Broomfield and Larimer that are west of Interstate I-25 and 

(II)
Between the points in (I) above on the one hand and all points in Colorado west of Interstate I-25 on the other hand.

RESTRICTIONS:  Parts (I) and (II) are restricted as follows:

(a)
to the transportation of passengers, their bicycles, and gear and each passenger must travel with a bicycle and related gear;

(b)
transportation from or to bicycle trailheads, defined in this application to mean a point commonly used by bicycle enthusiasts as a starting or ending point of the bicycle trail;

(c)
to the use of vehicles with the passenger capacity, including the driver, of 15 or less; and

(d)
All transportation services must originate and terminate in those portions of the counties of El Paso, Douglas, Denver, Jefferson, Arapahoe, Adams, Boulder, Broomfield and Larimer that are west of Interstate I-25.

4. The Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967), to evaluate proposed restrictions upon operating authorities.  See, e.g., Decision No. R95-0404-I.  To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must be unambiguous and must be wholly contained within the Certificate of Public Convenience and Necessity (CPCN).  Both must be worded in such a way that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority granted by the Commission is found within the four corners of the CPCN, which is the touchstone against which the operation of a carrier is judged to determine whether the operation is within the scope of the Commission-granted authority.  

5. As stated by Applicant, proposed restriction (d) irreconcilably conflicts with paragraph II of the authority.  Illustratively, under the authority without the restrictions, Applicant would be allowed to pick up a passenger at a point in Denver that is west of Interstate 25, and transport the passenger to a point in Summit County, Colorado.  However, restriction (d) would prohibit such transportation because it does not terminate in those portions of the counties of El Paso, Douglas, Denver, Jefferson, Arapahoe, Adams, Boulder, Broomfield, and Larimer that are west of Interstate I-25.  Restriction (d) entirely negates the authority proposed in paragraph II of the requested amendment.  The proposed authority, including restriction (d), is not clear and understandable.   Applicant has failed to show good cause to amend the application in accordance with the request.

6. This case has now been pending for more than 90 days.  During that time Applicant has proposed seven different statements of requested authority.  It is not clear what authority Applicant seeks of this Commission; however, it is clear that Applicant does not seek the authority noticed in this docket.  
7. Several parties have incurred expense and/or effort to intervene in this application in order to protect their respective interests.  The Commission has also committed significant resources to address the pending application. 

8. Section 40-6-109.5, C.R.S., specifies that the Commission shall issue a decision on an application within 120 days or 210 days after deemed complete, depending upon whether the application is accompanied by prefiled testimony and exhibits.  Applicant has not waived the applicable statutory period.

9. While there may be some administrative efficiency for the Commission and all parties supporting an amendment meeting the criteria stated above, such efficiency is overcome when delays caused by the Applicant jeopardize the Commission’s ability to fulfill its responsibilities or the requested authority is so confusing that the request of the Applicant cannot be understood.  

10. At this point, there is insufficient time to allow proper notice of the latest attempt to amend the application and provide for a reasonable procedural schedule that will ensure timely consideration of the application herein.

11. The undersigned Administrative Law Judge is convinced that the best interests of all concerned is to dismiss the within application without prejudice.  Applicant can seek assistance from the Transportation Staff of the Commission to express the nature and scope of transportation service that the Applicant truly desires to offer.  Applicant may even wish to confer with the parties to the within docket to attempt resolution of any remaining differences.  Thereafter, a new application could be filed that would then be noticed to the public.

II. ORDER

A. The Commission Orders That:

1. Response time to the request to amend the application in this docket that was filed on September 2, 2008, is waived.

2. The request to amend the application in this docket that was filed on September 2, 2008 is denied.

3. The above-captioned application is dismissed without prejudice.

4. The requirement of Decision No. R08-0869-I to re-notice the application in this docket is set aside.

5. The hearing scheduled to commence in this matter on December 3, 2008, is vacated.  

6. Docket No. 08A-228CP is closed. 

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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