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I. STATEMENT  

1. On June 4, 2008, Public Service Company of Colorado (Public Service or Applicant) filed a Verified Application seeking approval of the regulatory treatment (described in the Application) that Applicant proposes be afforded to the margins that Public Services has realized and will realize from the sale of sulfur dioxide (SO2) allowances (Application).  At the time it filed the Application, Public Service filed its direct testimony and exhibits.  This filing commenced this proceeding.  

2. The Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period, which has expired.  The Notice also established a procedural schedule, which was vacated by Decision No. R08-0836-I.  

3. By Minute Order, the Commission assigned this matter to an Administrative Law Judge (ALJ).  

4. The Colorado Office of Consumer Counsel (OCC) and the Staff of the Commission (Staff) each intervened as of right in this matter.  

5. On July 31, 2008, Ms. Nancy LaPlaca filed a Petition to Intervene (LaPlaca Petition).  Applicant timely filed a Response in Opposition (PSCo Response) to the LaPlaca Petition.  Ms. LaPlaca filed a Reply to PSCo's Response (LaPlaca Reply).
  For the reasons discussed below, the LaPlaca Petition was denied at the prehearing conference; this Order memorializes that decision.  

6. The Parties in this matter are Public Service, OCC, and Staff.  

7. By Minute Order, the Commission deemed the Application complete as of August 6, 2008.  By Decision No. R08-0836-I and pursuant to § 40-6-109.5(1), C.R.S., the ALJ extended the time for Commission decision to and including March 4, 2009.  

8. Pursuant to Decision No. R08-0836-I, the ALJ held a prehearing conference in this matter.  Public Service, OCC, and Staff were present; were represented by counsel; and participated.  Ms. LaPlaca was present, appeared pro se, and participated in the oral argument on the LaPlaca Petition.  

A. LaPlaca Petition.  

9. Ms. LaPlaca states that she seeks permission to intervene in this matter and cites § 40-6-109(1), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c) as the legal support for her Petition.  As the factual support for her Petition, Ms. LaPlaca states that she is a resident of Colorado and is a Public Service ratepayer who will be affected by the sale of SO2 allowances; that she lives within two miles of the Arapahoe coal-fired generation unit and within a few miles of other Public Service-owned coal-fired generation units and, as a result, she is (and will be) directly affected by the SO2 emissions from those plants; that she is and has been involved actively in key issues regarding Colorado's future energy supply and other issues concerning production of electricity, including pollution-related issues; and that she believes that neither the OCC nor the energy and environmental groups of which she is a member will adequately represent her interests in this matter.  

10. In her Petition, Ms. LaPlaca identifies the following as the issues that she would raise in this proceeding:  

a.) the rapid changes in the electricity market; b.) the considerable impact of coal-fired power on SO2 emissions -- an estimated 66% of SO2 emissions in the U.S. are from coal-fired power plants; and c.) the practice in certain states, such as Arizona, of awarding SO2 emission credits to the communities directly affected by coal-fired power plants.  

LaPlaca Petition at ¶ 7.  Ms. LaPlaca also states that she may raise additional issues.  

11. In its response in opposition, Public Service asks the Commission to deny the LaPlaca Petition.  As support for its position, Applicant states that the issue presented in this matter is narrow (that is, the regulatory treatment to be afforded to the margins earned from Public Service's sale of SO2 allowances); that Ms. LaPlaca fails to identify an interest that may be affected by this proceeding because the issues identified in the LaPlaca Petition are beyond the scope of this docket; that Ms. LaPlaca has not explained the basis for her opinion that the OCC will not adequately represent her interests in this proceeding; and that the Commission denied Ms. LaPlaca intervention in Docket No. 08L-15G because she did not explain the basis for her conclusion that the OCC would not adequately represent her interests.  In sum, Public Service argues that Ms. LaPlaca has not met the requirements of Rule 4 CCR 723-1-1401(c) and, thus, has not met her burden to show that her request for permission to intervene should be granted.  

12. In her Reply to PSCo's Response, as pertinent here, Ms. LaPlaca states that the fact that she is a Public Service ratepayer shows her pecuniary interest in this proceeding because she will be affected by the regulatory treatment afforded Public Service's margins from the sale of its SO2 allowances; that her tangible interests
 are sufficient to grant her intervention; that her intervention has not hindered other Commission proceedings in which she has intervened; that her intervention in other dockets has enhanced the record before the Commission and has informed Commission decisions; and that her past experience leads her to conclude that the OCC will not adequately represent her interests in this proceeding.
  Ms. LaPlaca argues that the threshold for intervention by permission is low and that she has met that threshold by showing the pecuniary interests and the tangible interests that she has in this proceeding.  

13. After consideration of the written submissions and of the oral arguments, the ALJ will deny the LaPlaca Petition.  

14. Whether to grant permission to intervene in a proceeding is discretionary with the Commission.
  To inform persons who wish to intervene by permission of the standard they must meet, the Commission promulgated Rule 4 CCR 723-1-1401(c).  In relevant part, that rule states (emphasis supplied):  

A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.  For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant ... and that the movant's interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  

15. Ms. LaPlaca must establish two elements in order to be permitted to intervene:  (a) that she has a pecuniary or tangible interest that may be substantially affected by the outcome of this docket; and (b) that, absent her intervention, her pecuniary or tangible interest would not be adequately represented in this proceeding.  She has not met this burden of proof because she has not stated with specificity -- either in her written argument or in her oral argument -- the basis for her stated belief and feeling that the OCC will not adequately represent her interest in this matter.
  

16. At least two times before she filed her Petition to Intervene in this case, the Commission denied a request by Ms. LaPlaca to intervene by permission.  In each instance, the Commission stated that Ms. LaPlaca's boilerplate language asserting her feeling that the OCC would not adequately represent her interests was insufficient to meet the requirements of Rule 4 CCR 723-1-1401(c).  Decision No. C08-0218 (mailed March 4, 2008) at ¶ 11 ("Ms LaPlaca does not provide detail or expand on ... specifically why the OCC is unable to adequately protect her interests."); Decision No. C08-0105 (mailed January 20, 2008) at ¶¶ 11-12.  Months before she filed her petition on July 31, 2008, Ms. LaPlaca was on notice that, and was well aware that, she must present more than general and unsupported statements to establish that the OCC will not adequately represent her interests in this matter.  Despite the Commission's prior decisions and clear statements and despite the opportunity to present the requisite specific information in her Reply,
 Ms. LaPlaca provided nothing beyond her non-specific and unsupported assertions that the OCC would not adequately represent her interests in this case.  Thus, she failed to meet the requirements of Rule 4 CCR 723-1-1401(c).  

17. In addition, the OCC's intervention in this matter states, in pertinent part, that the "OCC intervenes in this docket in order to be involved in the discussion of what the appropriate method should be for dealing with the gain from the sale of excess SO2 allowances."  Notice of Intervention, Entry of Appearance and Request for Hearing of the Colorado Office of Consumer Counsel at ¶ 4.  From this statement, it appears that the OCC intends to address both to whom the gain should be paid and the method to be used.  OCC's stated issue could include whether, and if so how, other states award payments or credits to communities directly affected by coal-fired generation units; Ms. LaPlaca identified this as an issue she intended to raise in this docket.  Despite two opportunities (i.e., the Petition and the Reply) to explain and to differentiate her issue from the issue identified by the OCC, Ms. LaPlaca failed to do so.  Thus, she failed to explain the basis for her assertion that the OCC would not adequately represent her interests.  

18. In making the determination that Ms. LaPlaca has not met her burden under Rule 4 CCR 723-1-1401(c), the ALJ is mindful of § 40-6.5-104(2), C.R.S.
  Based on this statute, the fact that OCC has intervened in this proceeding does not preclude, ipso facto, granting the LaPlaca Petition.  To be clear, the decision to deny the LaPlaca Petition does not rest on the fact of the OCC's intervention.  The decision rests on Ms. LaPlaca's failure to establish that her interests will not be adequately represented by the OCC, as she claims in her petition.  

19. Ms. LaPlaca stated during the oral argument that she might take exception to the denial of her request to intervene.  Because it ends her participation in this matter, this Order is the equivalent of a recommended decision in this proceeding as to Ms. LaPlaca.  Consequently, she may take exception to this Order, insofar as it denies the LaPlaca Petition, if she wishes to do so.  Ms. LaPlaca must file exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  If Ms. LaPlaca does not file exceptions, or if the Commission does not stay sua sponte this portion of the Order, then the Order denying the LaPlaca Petition will become the decision of the Commission and will be subject to the provisions of § 40-6-114, C.R.S.  

B. Procedural Schedule, Hearing Dates, and Prehearing Conference Date.  

20. The Parties proposed the following procedural schedule:  (a) on or before October 3, 2008, each intervenor will file answer testimony and exhibits; (b) on or before October 28, 2008, Applicant will file rebuttal testimony and exhibits; (c) on or before October 28, 2008, each intervenor will file cross-answer testimony and exhibits;
 (d) on or before October 31, 2008, each party will file corrected testimony and exhibits; (e) on or before noon on November 4, 2008, each party will file its prehearing motions;
 (f) a final prehearing conference will be held on November 7, 2008; (g) on or before November 7, 2008, the Parties will file any stipulation reached; (h) an evidentiary hearing will be held November 12 through 14, 2008; and (i) on or before November 26, 2008, each party will file its post-hearing statement of position.
  

21. This procedural schedule will permit the Commission to issue its decision in this matter on or before March 4, 2009.  The ALJ finds the procedural schedule to be acceptable, and this procedural schedule will be adopted.  

C. Discovery.  

Concerning discovery, the Parties stated that, in general, the procedures in Rule 4 CCR 723-1-1405 are satisfactory.  They did request shortened discovery response time for all discovery propounded on or after August 21, 2008.  The ALJ will order the discovery response time shortened, as requested by the Parties, as follows:  (a) response or objection to 

22. discovery addressed to direct testimony and exhibits will be due within six business days of the date of service; (b) response or objection to discovery addressed to answer testimony and exhibits will be due within five business days of the date of service; (c) response or objection to discovery addressed to rebuttal testimony and exhibits will be due within five business days of the date of service; and (d) response or objection to discovery addressed to cross-answer testimony and exhibits will be due within five business days of the date of service.  

23. Except as necessary to support a motion or except in testimony and exhibits, discovery requests and responses to discovery are not to be filed with the Commission.  Except as necessary to support a motion or except in testimony and exhibits, discovery requests and responses to discovery are not to be served on the Advisory Staff identified in Staff's intervention.  

24. The date set out in paragraph 20 above, for filing prehearing motions will not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  Response time to a motion pertaining to discovery will be shortened to three business days.  If a hearing is necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the response is filed.  

D. Other Matters and Requirements.  

25. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

26. The Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

27. A party that files a prehearing motion (including a motion pertaining to discovery) will provide a copy of the motion directly to the ALJ.  A party that files a response to a prehearing motion (including a motion pertaining to discovery) will provide a copy of the response directly to the ALJ.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

28. Materials claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100.  

29. A party that files material under seal will provide a hard copy of the material filed under seal directly to the ALJ on the date the material is filed with the Commission.  This will not reduce the number of copies to be filed with the Commission.  

30. In testimony, examination and cross-examination, oral argument, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

II. ORDER  
A. It Is Ordered That:  
1. Ms. Nancy LaPlaca may file a reply to Public Service Company of Colorado's response to her Petition to Intervene.  

2. The Petition to Intervene of Nancy LaPlaca is denied.  

3. Because it ends her participation in this matter, this Order is the equivalent of a recommended decision in this proceeding as to Ms. Nancy LaPlaca.  If she wishes to do so, Ms. LaPlaca may take exception to the portion of this Order which denies her Petition to Intervene.  Ms. LaPlaca must file her exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  If Ms. Nancy LaPlaca does not file exceptions or if the Commission does not stay sua sponte the portion of this Order which denies Ms. LaPlaca's Petition to Intervene, then the portion of this Order which denies Ms. LaPlaca's Petition to Intervene shall become the decision of the Commission and shall be subject to the provisions of § 40-6-114, C.R.S.  

4. A prehearing conference in this matter is scheduled as follows:  

DATE:

November 7, 2008  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

5. An evidentiary hearing in this matter is scheduled for the following dates and times and at the following location:   

DATES:
November 12 through 14, 2008  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

6. The following procedural schedule is adopted:  (a) on or before October 3, 2008, each intervenor shall file answer testimony and exhibits; (b) on or before October 28, 2008, Public Service Company of Colorado shall file rebuttal testimony and exhibits; (c) on or before October 28, 2008, each intervenor shall file cross-answer testimony and exhibits; (d) on or before October 31, 2008, each party shall file corrected testimony and exhibits; (e) on or before noon on November 4, 2008, each party shall file its prehearing motions; (f) on or before November 7, 2008, the Parties shall file any stipulation reached; and (g) on or before November 26, 2008, each party shall file its post-hearing statement of position, to which no response shall be permitted.  

7. Cross-answer testimony and exhibits may respond only to the answer testimony and exhibits of another intervenor.  

8. Response to a prehearing motion (other than a motion pertaining to discovery) may be made orally.  Argument on prehearing motions (other than a motion pertaining to discovery) shall be heard at the prehearing conference scheduled for November 7, 2008.  

9. Except as modified in this Order, Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery in this matter.  

10. The time within which to respond or to object to discovery is shortened as follows:  (a) response or objection to discovery addressed to direct testimony and exhibits shall be due within six business days of the date of service; (b) response or objection to discovery addressed to answer testimony and exhibits shall be due within five business days of the date of service; (c) response or objection to discovery addressed to rebuttal testimony and exhibits shall be due within five business days of the date of service; and (d) response or objection to discovery addressed to cross-answer testimony and exhibits shall be due within five business days of the date of service.  

11. The date set out in paragraph I.20, above, for filing prehearing motions shall not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  The time within which to respond to a motion pertaining to discovery is shortened to three business days.  

12. The Parties shall provide directly to the Administrative Law Judge a copy of any stipulation filed in this matter.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

13. A party that files a prehearing motion (including a motion pertaining to discovery) shall provide a copy of the motion directly to the Administrative Law Judge.  A party that files a response to a prehearing motion (including a motion pertaining to discovery) shall provide a copy of the response directly to the Administrative Law Judge.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

14. A party that files material under seal shall provide a hard copy of the material filed under seal directly to the Administrative Law Judge on the date the material is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

15. The Parties shall make the filings as set out above.  

16. The Parties shall follow the procedures as set out above.  

17. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge  
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�  Rule 4 Code of Colorado Regulations 723-1-1400 provides that, absent an Order, a reply to a response to a motion may not be filed.  In the interest of permitting Ms. LaPlaca to present her argument and facts in support of  the LaPlaca Petition, the ALJ sua sponte permitted Ms. LaPlaca to file her Reply to the PSCo Response.  This Order memorializes that ruling.  The ALJ considered the written submissions and oral argument of both Ms. LaPlaca and Public Service in arriving at her decision on the LaPlaca Petition.  


�  Ms. LaPlaca argues that "tangible interests," as that phrase is used in Rule 4 CCR 723-1-1401(c), "could be interpreted as environmental effects, societal costs, water use, non-energy benefits and other 'tangible' interests that the Commission regularly recognizes."  LaPlaca Reply at 2 (footnote omitted).  She cites no authority for this proposition, and the ALJ has found no Commission decision on the issue.  


�  Ms. LaPlaca does not provide detail of the cited past experience.  


�  Section 40-1-109(1), C.R.S., reflects this when it refers to "such persons, firms, or corporations as the commission may allow to intervene" (emphasis supplied).  


�  Because Ms. LaPlaca did not satisfy this element, the ALJ does not address -- and makes no determination with respect to -- her pecuniary or tangible interest in this matter.  


�  In its Response, Public Service argued that Ms. LaPlaca did not present specifics in support of her statement that OCC would not represent her interests in this matter.  She could have presented those specifics in her Reply.  Instead, Ms. LaPlaca basically restated her general averment.  


�  Section 40-6.5-104(2), C.R.S., provides, in relevant part, that "[n]othing in [§ 40-6.5-104, C.R.S.,] shall be construed to limit the right of any person ... to ... intervene in proceedings ... before the commission."  


�  Cross-answer testimony and exhibits may respond only to the answer testimony and exhibits of another intervenor.  


�  Response to a prehearing motion (other than a motion pertaining to discovery) may be made orally.  Argument on prehearing motions (other than a motion pertaining to discovery) will be heard at the final prehearing conference scheduled for November 7, 2008.  


�  There will be no responses to statements of position.  
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