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I. STATEMENT

1. On July 28, 2008, Qwest Corporation’s (Qwest) Motion to Strike the Testimony of Cbeyond Communications, LLC was filed.  Qwest requests that the testimony of Mssrs. Greg Darnell and Joseph Gillan be stricken.  Qwest contends that Cbeyond Communications, LLC’s (Cbeyond) proposed price cap methodology is inconsistent with applicable legal standards requiring interconnection, services, and network elements be under Total Element Long Run Incremental Cost (TELRIC) methodology. 

2. On August 11, 2008, the Response to Qwest Corporation’s Motion to Strike the Direct Testimony of Cbeyond Communications, LLC was filed.  Cbeyond opposes the requested relief.

3. To the extent that Qwest contends that Cbeyond’s proposal is prohibited as a matter of law, the motion will be considered by analogy to a summary judgment.  Beyond such contention, Qwest further argues against the proposal offered.

4. Careful consideration must be given a motion to strike testimony.  As was recognized by the Hearing Commissioner in Docket No. 99A-577T, testimony must appropriately relate to the docket; however, “a motion to strike testimony from all consideration faces a high bar.  The harm from inappropriately striking testimony is greater than from allowing the testimony to be considered, and later determining that it is irrelevant.  Therefore, any testimony with a modicum of potential probative value should be and will be allowed.  Irrelevant and unpersuasive testimony will be given its due consideration.”  In the Matter of U.S. West Communications, Inc.’s Statement of Generally Available Terms and Conditions, Docket No. 99A-577T, Decision No. R91-796-I (July 31, 2001), Paragraph I.C.

5. In light of this practical reality, a compelling need to strike information within the appropriate scope of a docket should be required because appropriate weight can be given any testimony.

6. It is often acknowledged that, as to summary judgment, the remedy is drastic and should only be granted when the facts, taken in a light most favorable to the non-moving party, dictate that the moving party is entitled to relief as a matter of law.

7. Qwest argues that the Commission cannot ignore TELRIC mandates nor use a methodology other than TELRIC to set Unbundled Network Element prices.

8. In the subject testimony, Mr. Gillan specifies that his intent is to make a proposal within the scope of TELRIC.  Testimony of Joseph Gillian at 5-6.  Further, Mr. Darnell expresses an intent to propose a manner for the Commission to apply and implement TELRIC standards.

9. Cbeyond argues that the proposal does not deviate from TELRIC pricing; rather it is an implementation of TELRIC pricing.  Cbeyond concedes that if the proposal is found not to be in compliance with TELRIC then it should be rejected.

10. Having framed the issue, it is clear that Cbeyond’s testimony is presented to implement TELRIC standards.  Qwest’s argument that Cbeyond intends otherwise, fails.  Thus, Qwest must show that the proposed implementation, as a matter of law, cannot prevail as such.

11. The facts being taken in a light most favorable to Cbeyond, Qwest fails to meet its burden of proof that Cbeyond’s proposal cannot be part of a TELRIC application. 

12. Qwest presents further arguments beyond a claim for relief as a matter of law.  Such arguments fail to meet the burden of proof that testimony should be stricken based thereupon.  Rather, such matters can be addressed in testimony and considered with the determination of the merits.

13. By Decision No. R08-0068-I, it was found that all matters commented upon were within the scope of this proceeding.  However, it was stated that the burden of proof will be allocated based on the manner in which an issue is raised in the docket.
14. While not specifically addressed, the party carrying the burden of proof presents their case in chief through direct testimony.  Cbeyond reasonably filed direct testimony regarding the disputed matter and acknowledges the burden of proof regarding the same.  The testimony will not be stricken as untimely as it was filed within the time provided by Decision No. R08-0376-I.

II. ORDER

A. It is Ordered That:

1. Qwest Corporation’s Motion to Strike the Testimony of Cbeyond Communications, LLC, filed July 28, 2008, is denied.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_____________________________
Administrative Law Judge
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