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I. STATEMENT

1. On February 1, 2008, Complainant, Public Service Company of Colorado (Public Service) filed a formal Complaint or, in the Alternative, Petition of Public Service Company of Colorado for Declaratory Order with the Colorado Public Utilities Commission (Commission) in the captioned docket against Atmos Energy Corporation (Atmos).   Public Service requests that the Commission order Atmos to apply for a certificate of public convenience and necessity (CPCN) from this Commission for Atmos' planned construction of five natural gas pipeline laterals in Weld County, Colorado, consisting of approximately 10.78 miles of mostly 12, 8, and 6-inch pipeline (Atmos Supply Laterals), that will extend from Atmos’ existing gas distribution system serving the communities of Greeley and Eaton and connect to the interstate pipeline facilities to be constructed by Kinder Morgan Interstate Gas Transmission, LLC (Kinder Morgan) known as the Colorado Lateral Expansion Project.

2. During the Commission’s weekly meeting held February 6, 2008, the Commission referred this matter to an administrative law judge (ALJ) for disposition.

3. By Commission order issued February 7, 2008, the Commission set the Complaint for hearing on April 8, 2008. 

4. On February 7, 2008, the Commission entered its Order to Satisfy or Answer.

5. On February 12, 2008, the Colorado Office of Consumer Counsel (OCC) intervened in this matter of right. 

6. By Decision No. R08-0174-I, a procedural schedule was established and the hearing set for the matter was rescheduled.

7. On February 27, 2008, the Answer of Atmos Energy Corporation was filed.

8. By Decision No. R08-0368-I, a protective order was issued regarding the Precedent Agreement between Kinder Morgan and Atmos Energy Corporation.  

9. At the assigned time and place the matter was called for hearing.  During the course of the hearing, testimony was received from Ted L. Neimi and Gary K. Sutherland on behalf of Public Service and Joe T. Christian on behalf of Atmos Energy Corporation.  Exhibits 1 through 10 were identified, offered and admitted into evidence.  Hearing Exhibit 6 was admitted as a highly confidential exhibit subject to the protective order in Decision No. R08-0368-I.  Hearing Exhibit 7 was admitted as a confidential exhibit.

10. On April 16, 2008, the Motion of Public Service Company of Colorado for Reconsideration of Interim Order Entering Protective Order was filed.

11. On May 5, 2008, Atmos Energy Corporation’s Response to Public Service’s Motion for Reconsideration of Interim Order Entering Protective Order was filed.
12. On May 5, 2008, each party filed a Statement of Position.  Public Service submitted a highly confidential page (page 23) of the Precedent Agreement as part of its Statement of Position.

13. On May 28, 2008, the Joint Notice of Withdrawal of Claim of Confidentiality of Certain Portions of Precedent Agreement was filed.

14. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

15. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S., engaged in the purchase, distribution, sale, and transportation of natural gas in various areas in the State of Colorado, including areas along the Eastern Front Range and, particularly, in and around Weld County, Colorado.

16. Atmos is both a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S., and a gas transportation customer of Public Service.  Atmos provides natural gas sales, distribution, and transportation service to approximately 110,000 customers across the State of Colorado, including approximately 48,000 residential and commercial customers within Weld County, Colorado.  Atmos obtains a portion of the upstream pipeline service needed to serve its customers in Colorado generally and in Weld County specifically. The transportation services are provided pursuant to Public Service's Gas Tariff and a Firm Gas Transportation Service Agreement dated May 1, 2003, (Exhibit 2, Exhibit TLN-1). The contract covers multiple receipt and delivery points.  

17. On December 11, 2006, Atmos entered into an agreement (with a primary term of ten years) with Kinder Morgan whereby Atmos agreed to participate in what is known as the Colorado Lateral Expansion Project.  The project consists generally of approximately 41 miles of 12-inch natural gas pipeline and associated facilities that will connect with Kinder Morgan's existing system at the Cheyenne Hub and extend south into the Greeley, Colorado market.  As part of its agreement with Atmos, Kinder Morgan has agreed to construct five distribution laterals consisting in total of approximately 10.78 miles of 6, 8, and 12-inch pipeline (the Atmos Supply Laterals) which will connect Atmos' existing local distribution system in Weld County with the Colorado Lateral Expansion Project.  Once completed, and prior to being placed into service, Kinder Morgan will convey the Atmos Supply Laterals to Atmos for a nominal payment of $10.00, whereupon they will become part of Atmos' integrated distribution system serving customers in its Weld County service area.  The Precedent Agreement also includes the provision of firm transportation service to Atmos on the Colorado Lateral Expansion Project

18. Under Atmos' ownership, the Atmos Supply Laterals will serve two functions.  First, it will serve to expand Atmos’ distribution system within its existing certificated territory without the upfront capital outlay.  Further, it will serve to transport gas from the Colorado Lateral Expansion Project into Atmos’ distribution system.

19. Public Service contends that the proposed construction is not undertaken as facilities that are "necessary in the ordinary course of business," § 40-5-101(1), C.R.S., because of the significant impacts of the planned Atmos Supply Laterals to Public Service.

20. On August 6, 2007, Kinder Morgan filed an application with the Federal Energy Regulatory Commission (FERC) pursuant to Natural Gas Act § 7(c), 15 U.S.C. § 717f(c), requesting a CPCN authorizing the construction and operation of certain facilities referred to as the Colorado Lateral Expansion Project located in Weld County, Colorado. (Exhibit 1, Tab F).  Section 1.8 of the Environmental Report, filed as Exhibit F-1 of the Kinder Morgan Application, represents that Atmos Supply Laterals are PUC-jurisdictional facilities.

21. By obtaining additional supply sources, Atmos will have the ability in the future to negotiate with both Kinder Morgan and Public Service.

22. According to the Precedent Agreement, Atmos will effectively compensate Kinder Morgan for construction under its service agreement through rates for gas transportation service provided pursuant to Kinder Morgan's FERC tariff.

23. Public Service contends that  the Atmos Supply Laterals constitute a duplication of Public Service's facilities because they will facilitate the replacement of the services currently provided by Public Service, and thereby will strand capacity in Public Service's system currently being used to provide this service.  The Lateral Expansion Project will allow Atmos to bypass Public Service’s system

A. Burden of Proof.  

24. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  As to claims in the Complaint, Public Service is the proponent of the order because as Complainant, Public Service commenced the proceeding and is the proponent of the order as to the Complaint.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Public Service bears the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Atmos answered the Complaint and requested no further relief beyond dismissal.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

B. Is a CPCN Required?

25. The Commission must decide whether a CPCN is required to construct the Colorado Laterals.  Pursuant to § 40-5-101, C.R.S., with limited exception, no person may construct public utility facilities without having first secured a CPCN from the Commission. The exception to this facility-specific CPCN requirement that certain construction may be undertaken by a public utility pursuant to an existing CPCN that is "necessary in the ordinary course of business." Id.
  Public Service claims that the proposed construction is beyond the “ordinary course of business” exception pursuant to § 40-5-101(1), C.R.S.

26. Administrative Law Judge Mana L. Jennings-Fader perhaps most thoroughly addressed the “ordinary course of business” exception in Decision No. R05-1224:
There is no Commission rule which defines "normal course of business" in the context of § 40-6-105(1)(a), C.R.S.  In addition, neither party cites a Commission decision which addresses the meaning of "normal course of business" in the context of § 40-5-105(1)(a), C.R.S.  The ALJ's research revealed several Commission decisions which address the applicability of § 40-5-105(1)(a), C.R.S.
  None of the decisions, however, discusses whether the sale (i.e., transfer of ownership) of jurisdictional assets is in the normal course of a utility's business.  

While there is no Commission guidance on the issue presented, the Colorado supreme court provided some guidance and insight.  The court observed “that the statutory exception [in § 40-6-105(1)(a), C.R.S.] for transfers done in the ordinary course of business is intended to exempt only routine transfers such as the purchase and sale of company vehicles.”  Mountain States, 763 P.2d at 1026 n.2.  In view of the size of the Yellow Pages publishing assets at issue in that case and the procedural history of the proceeding before the Commission, the court rejected the utility's contention that the sale was in the normal course of its business.  Id.  

When examining § 40-5-105(1)(a), C.R.S., to discern the meaning of "normal course of business," there are well-established principles of statutory construction.  One looks to the plain language of the statute, affords statutory language its common and ordinary meaning, and considers whether the statutory construction comports with the purpose of the statute.  See, e.g., Vigil v. Franklin, 103 P.3d 322, 327-28 (Colo. 2004) (discussion of principles of statutory construction)….  

Black's Law Dictionary 356 (7th ed. 1999) defines "course of business" as "the normal routine in managing a … business" and "normal" (id. 1083) as "according to a regular pattern; … according to an established rule or norm[.]"
  Similarly, Webster's II New Riverside University Dictionary 803 (1984) defines "normal" as "conforming, adhering to, or constituting a typical or usual standard, pattern, level, or type."  These definitions establish that "normal course of business" includes only that which is routine, ordinarily-occurring, and usual for the business under review.  It is undisputed that Public Service's sale of a substation and attendant assets is rare and neither routine nor ordinary.  In addition, reading "normal course of business" to include only the routine, ordinarily-occurring, and usual activities of a regulated utility comports with, and advances, the purpose of the Public Utilities Law.  As Staff argues, this reading serves to protect the ratepayers by allowing the Commission to perform its oversight function prior to an asset sale.  Further, insofar as the ALJ's research reveals, neither Public Service nor any other electric public utility in Colorado has sold jurisdictional utility assets without first obtaining Commission authorization.
  Thus, historical practice before the Commission supports this reading of "normal course of business."  Finally, this reading of "normal course of business" is consistent with the Colorado supreme court's reading of the provision and with its guidance in the Mountain States decision.  See discussion supra.” 

Decision No. R05-1224 at ¶¶22-26. 

27. Applying these principles to the case at bar, the proposed construction of the Atmos Supply Laterals is not in the normal course of Atmos' utility business.  

Public Service contends that the purpose of the line is to connect Atmos’ system to a new upstream transportation service provider, not to serve load growth.  Public Service analogizes the current project to the Front Range Pipeline that was intended to increase access in the Colorado Front Range to Wyoming-based gas supplies at the Cheyenne Hub.  Public Service was required to obtain a CPCN for the project in Docket No. 97A-622G.  Public Service contends that the size, cost, and planned operation of the project further demonstrates that the project is not in the normal course of business.  The estimated cost of the project ($6.2 million) 

28. equates to nearly a 19 percent increase in the net book cost of Atmos’ entire Northeast Colorado Distribution Area and 74 percent of Atmos’ Annual cost of service for that area, exclusive of gas cost.  The significance and materiality of the project supports the conclusion that the Atmos Supply Laterals are neither routine nor ordinary for Atmos.

29. Further, it is clear that the Atmos Supply Laterals are significantly different from expansions of Atmos’ distribution system in the ordinary course of business to serve current and anticipated customers.  The proposed interconnection of Atmos’ distribution system to interstate pipeline facilities is an unusual event in the utility operations that is not likely to occur again in the foreseeable future.  

30. Public Service also contends that the novel financing and cost recovery approach is not within the normal course of business.  While Atmos intends to take ownership of the facilities, the actual cost of the facilities will not be recorded in the company’s books.

31. As recognized by the OCC:  “In the normal ordinary course of business construction by utility, a utility builds a facility to serve a customer or customers and collects the costs in a rate case by having it included in its rate base.  The utility earns a return on the cost of the facility and the cost of the facility is depreciated over time.”  Post-Hearing Statement of Position of the Colorado Office of Consumer Counsel at ¶11.  

32. Rather than recording the full cost of facilities subject to this Commission’s jurisdiction in rate base, Atmos intends to pay the cost of construction of PUC-jurisdictional facilities through FERC-regulated upstream pipeline charges.  The proposed mechanism for the recovery of construction costs is not reflective of operations in the normal course of business.  This Commission would have at least questionable jurisdiction to review the reasonableness and cost recovery under the circumstances proposed.  If the Commission was to find that jurisdiction to consider the reasonableness and cost recovery of PUC-jurisdictional facilities was lost, consideration would have to be given as to whether approval of the Atmos Supply Laterals would be an unlawful delegation of the Commission’s legislative authority.  In any event, the proposed mechanism clearly indicates that the Atmos Supply Laterals are not in the normal course of Atmos’ utility business and should be considered by the Commission in an appropriate application docket.

33. For the reasons discussed, a declaratory order will be issued.  The proposed Atmos Supply Laterals are not in the normal course of Atmos’ business and therefore are subject to the requirements found in § 40-6-105(1), C.R.S.  Accordingly, if Atmos wishes to construct the Atmos Supply Laterals, Atmos must file to obtain a CPCN therefore.  

C. Interference with Monopoly Rights

34. Public Service argues first that CPCN rights under the Doctrine of Regulatory Monopoly preclude interference with Public Service serving Atmos.  

35. By Commission Decision No. C02-0129, issued in Docket No. 01A-577G, the Commission issued a CPCN to Atmos, making it the exclusive natural gas utility within the relevant portions of Weld County, Colorado at issue in this proceeding.  In granting the CPCN, the Commission did not foreclose Public Service from providing upstream natural gas transportation service to Greeley Gas Company’s city gate or from continuing natural gas utility service to customers currently connected and being served by Public Service at the time.

36. In its application in Docket No. 01A-577G, Atmos indicated that it was appropriate to certificate it to serve in those areas within Weld County wherein it had historically been serving and in which areas it anticipated expanding, service in the normal and ordinary course of its business as a natural gas utility.

37. Public Service summarized its policy relating to discounting service to a customer:  

The general terms are that the company believes it needs some kind of bypass threat in order to discounting its rates under its tariff to meet any competitive threat.

Q: When you say some kind of bypass, can you be more specific as to what might fill that criteria? 

A: I believe facilities built and intended to replace the services and facilities provided by the company. There may be others, but that's the primary one.

Q: Would it be fair to say that Public Service would be looking for what we might call viable bypass opportunity?

A: Yes.

Tr. Vol. I at 27:9-23 

38. In the past, Public Service extended a discounted rate for upstream pipeline delivery service to Atmos. However, that rate would be offered only so long as Atmos has a competitive alternative to Public Service as the provider of such service.  Since 2003, Public Service has been aware that Atmos sought competitive supply alternatives.

39. Public Service provides no relevant service to Atmos on the Atmos distribution system.  Rather, Public Service provides transportation service on the Public Service system.  Thus, Public Service provides transportation service to Atmos within Public Service’s certificated territory.  Once gas reaches the point of receipt on the Atmos system, the transportation service is complete and the gas is delivered to Atmos’ distribution system.

40. Public Service argues that the Doctrine of Regulated Monopoly effectively provides a first right of refusal to serve Atmos.  While disputing any such right, Atmos contends that Public Service failed to match the rate that Atmos has negotiated with Kinder Morgan (Hearing Exhibit No. 3, at p. 6, 11.2-5) without any consideration of the operational benefits that Atmos will experience by taking service from Kinder Morgan rather than from Public Service. (Tr. Vol. 2, p. 17,ll. 3 - p. 18,l. 12).

41. Public Service has received facilities certificates from the Commission relative to a portion of the intrastate transmission facilities that Public Service uses to serve it and others, including Atmos, along the Front Range of Colorado.

42. The Colorado Lateral Expansion Project is subject to FERC jurisdiction.  Only the Atmos Supply Laterals are subject to this Commission’s jurisdiction.  The entirety of the Atmos Supply Laterals are located within the certificated territory of Atmos.

43. Public Service claims an exclusive right to provide Atmos with upstream pipeline service for Atmos' Weld County service area.  However, a review of statute and case law indicates only an exclusive right to provide service within a certificated territory.  In the case at bar, it is clear that the interconnection with interstate facilities and the entirety of the Atmos Supply Laterals are located within Atmos’ certificated territory.  Public Service failed to meet its burden of proof for the converse claim that Atmos is obligated to purchase transportation service from Public Service. 

44. Natural gas pipelines in Colorado are governed by the principle of "regulated monopoly."  In Western Colorado Power Co. v. Public Utilities Commission, 411 P.2d 785 (Colo. 1966), the Colorado Supreme Court explained that § 40-5-101, C.R.S.,
is the foundation of the regulated monopoly principle and as this court has observed on many occasions it was designed to prevent duplication of facilities and competition between utilities, and to authorize new utilities in a field only when existing ones are found to be inadequate.

411 P.2d at 791 (citations omitted.).

45. Section 40-5-101(2), C.R.S., provides: 

Whenever the commission, after a hearing upon its own motion or upon complaint, finds that there is or will be a duplication of service by public utilities in any area, the commission shall, in its discretion, issue a certificate of public convenience and necessity assigning specific territories to one or to each of said utilities or by certificate of public convenience and necessity to otherwise define the conditions of rendering service and constructing extensions within said territories and shall, in its discretion, order the elimination of said duplication upon such terms as are just and reasonable, having due regard to due process of law and to all the  rights of the respective parties and to public convenience and necessity.  
City of Fort Morgan v. PUC, 159 P.3d 87, 94 (Colo. 2007)

46. “[A]ny subsequent proceedings that may be initiated in the future for the purpose of reviewing, revising, or terminating the certificated rights granted by this Commission are subject to the doctrine of regulated monopoly as well as all applicable laws, rules, and statutes.”  Decision No. C02-540, 2002 Colo. PUC LEXIS 477 (Colo. PUC 2002).

47. The Commission considered the doctrine in applying telecommunication matters:  

The policy or principle of regulated monopoly in the regulation of public utilities has been the law since the year 1913 when the Public Utilities Act of the State of Colorado was first adopted. Western Colorado Power Company v. Public Utilities Commission, 159 Colo. 262, 411 p.2d 785 (1966). In Archibald v. Public Utilities Commission, 115 Colo. 190, 71 P.2d 421 (1946), [*25]    the court stated:

The theory of regulated monopoly is based upon the fact that, except as shown, it is better to have fewer utilities who can make a reasonable return upon their investments and thus give the public better and more expeditious service, than to throw the doors open so that, although the number of operators may be increased, service to the public may become disorganized. 171 P.2d at 423.

In order for a new company lawfully to provide service in an authorized area of an existing public utility, there must be a showing that the existing public utility, for the area, is presently providing service which is shown to be substantially inadequate to satisfy the needs of the public. Ephraim Freightways, Inc. v. Commission, supra; Mellow Yellow Taxi v. Public Utilities Commission, 644 P.2d 18 (1982).

Decision No. C83-1454, 1983 Colo. PUC LEXIS 1 (Colo. PUC 1983).

48. The regulated monopoly principle establishes that after a utility has been assigned a service territory, no other utility may provide service in that area absent a showing that the certificated utility is unable or unwilling to provide service. Public Service Company, supra, at 1021. n7
 

49. Enacting § 40-3-104.3, C.R.S., the Legislature endorsed utilization of discounts to assist utilities in retaining customers.  The Legislature authorized customer-specific contracts without reference to its tariffs on file with the Commission in order to retain a natural gas service customer having the ability to provide its own service or has competitive alternatives available from other providers of the same or substitutable service, except from another public utility providing or proposing to provide the same type of service.

50. “By allowing a public utility to offer contract rates below the prevailing tariffs for retail electric service in its certificated territory, section 40-3-104.3 provides a means by which a regulated electric, gas, or steam utility may retain existing customers who are contemplating reduction or elimination of their power purchases from it. See 40-3-104.3. These lower-than-standard rates, referred to as load retention rates, function to retain existing customers for participation in the rate base allocation and recovery of fixed and variable costs. See Robert L. Swartwout, Current Utility Regulatory Practice From a Historical Perspective, 32 Nat. Resources J. 289, 316-17 (1992).”  Public Serv. Co. v. Trigen-Nations Energy Co., 982 P.2d 316, 323 (Colo. 1999).

51. Section 40-3-104.3, C.R.S., is not applicable to this proceeding because the subject service is provided pursuant to Public Service’s tariff on file with the Commission at a rate between a Commission-approved range authorized pursuant to § 40-3-101(1), C.R.S., and Rule 4205 of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4.  

52. Although the current service at issue is a tariff service, the purpose of Public Service negotiation of a discounted rate is analogous to competitive alternatives contemplated by the Legislature.

53. Rule 4205(a)(1) establishes the maximum allowable rate for transportation based on fully allocated cost methods and including an allowance for return on allocated rate base equal to the last rate of return authorized by the Commission for the utility.

54. Public Service has every incentive to maximize revenues.  However, consistent with Mr. Niemi’s testimony cited above, Public Service is willing to negotiate a lower rate to maintain a gas transportation customer on its system in response to competitive or alternative supplies.

55. The case at bar illustrates appropriate discounting by Public Service to the extent that Atmos seeks to construct facilities within its service territory to transport natural gas to serve customers, providing its own service or a competitive alternative.  If Public Service were correct that the Doctrine of Regulated Monopoly obligated customers to the provider, the competitive alternative scenario would not exist and there would be no basis for Public Service to negotiate discounted rates less than the maximum authorized rate.  If Public Service’s argument was to prevail, by definition, Atmos could never provide its own service or have a competitive alternative.  Therefore, Public Service’s argument must fail.  

56. The Legislature, the Commission, and Public Service contemplated Atmos’ situation.  Based upon the surrounding circumstances, Public Service is authorized to negotiate a discount rate with Atmos.  Having failed to successfully negotiate retention of Atmos, Public Service has failed to meet its burden of proof to show that Atmos is compelled to continue taking service from Public Service to the exclusion of providing its own service or a competitive alternative.

57. The availability of a public utility to self-provide service within its certificated territory, whether by resource or interconnection with interstate facilities not regulated by this Commission, is beyond the intended scope of the regulated monopoly doctrine.

58. Construction of the Atmos Supply Laterals does not affect the certificated territory of Atmos or Public Service.  Construction of the same does not affect the number of public operating utilities.  Construction of the Atmos Supply Laterals interconnecting with interstate pipeline facilities appears analogous to other circumstances where a public utility has the ability to self provide for the needs of its customers.  Public Service failed to meet its burden of proof to show that Atmos’ alternative source of supply improperly duplicates Public Service’s facilities in its territory. 

59. Public Service’s claims as to duplication of facilities go to the merits of whether the Commission should approve a CPCN for the Atmos Supply Laterals, or what conditions should be imposed.  However, Public Service failed to demonstrate that the Commission cannot grant a CPCN to construct the Atmos Supply Laterals in an appropriate proceeding.

60. Historically, Atmos has interconnected with natural gas gathering and processing facilities within its service territory.  Atmos now proposes to interconnect its facilities with an interstate pipeline within its certificated territory to provide natural gas service to its customers.  Public Service failed to meet its burden of proof to demonstrate a first right of refusal to provide Atmos all requirements for supply.

D. Precedent Agreement

61. Public Service seeks reconsideration of the protective order entered in Decision No. R08-0368-I.  Public Service argues that need for the protected information and the relevance thereof to the pending matter do not reflect the correct legal standard for determining whether to accord such information highly confidential treatment.

62. Public Service requested production of the Precedent Agreement through discovery.  Atmos sought a protective order against disclosing the agreement in response to a discovery request.

63. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure (C.R.C.P.).

64. Unless the Commission orders otherwise, discovery is governed by the C.R.C.P. incorporated by reference in the Rules of Practice and Procedure, 4 CCR 723-1. Rule 1405(a)(III).

65. For good cause shown, Rule 26(c) C.R.C.P. allows for any order which: 

justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following:

(1) that the disclosure or discovery not be had;

(2) that the disclosure or discovery may be had only on specified terms and conditions, including a designation of the time or place;

(3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the disclosure or discovery be limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court;

(6) that a deposition, after being sealed, be opened only by order of the court;

(7) that a trade secret or other confidential research, development, or commercial information not be revealed or be revealed only in a designated way; and

(8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court.

C.R.C.P. 26

66. Public Service contends that the protected information cannot legally be recognized as competitive harm.  As to harm for potential future negotiations between Public Service and Atmos, Public Service contends that because the special terms and conditions of negotiated rate agreements will be made public at a point in time, is counter to Public Service’s argument that it has an absolute right to match the considerations Kinder Morgan is offering.  Public Service further argues that the protective order violates Public Service’s due process as counsel cannot fully and properly provide legal advice to its client.
67. Public Service seeks access to the protected information “to understand the decision-making, incentives and motivations of Atmos.”  Motion for Reconsideration at 3.
68. In addition to addressing the merits of Public Service’s motion, Atmos argues it was incumbent upon Public Service to raise due process concerns when they arose on April 3, 2008, not after the hearing in this matter.  Atmos also argues that Public Service’s motion to strike testimony as not being relevant to the issues in the case.

69. Atmos sought to produce the document propounded in discovery subject to a protective order to protect its interests from Public Service as a competitor for the subject services required by Atmos.  As a request for protective order regarding production of a document in response to a discovery request, the ALJ found Rule 26 C.R.C.P. to have more specifically addressed the pending circumstances than Rule 1100 of the Rules of Practice and Procedure.

70. Considering whether to require disclosure of competitively sensitive information under C.R.C.P. 26(c)(7), courts balance “the need to limit the exposure of the secret against the need of the opposing party to have knowledge of the nature of the secret. 4 J. Moore, Federal Practice para. 26.60(4) (2d ed. 1973); id., para. 26.68…. While one cannot defend a suit if he does not know what he has damaged, it also would be folly to commence a suit to protect a thing that will be lost by that suit.  Reasonable measures must be taken to insure the protection of both interests.”  Curtis, Inc. v. District Court of Denver, 186 Colo. 226 (Colo. 1974).

71. Public Service failed to demonstrate any need for the production of the specific confidential terms of an agreement negotiated by Atmos with a potential competitor of Public Service.   

72. The ALJ concluded the highly confidential protections under the Commission’s rules appropriately balanced the interests of all parties.  Counsel for Public Service was provided access to the entirety of the confidential information under specified circumstance and was afforded an opportunity to obtain additional assistance, if necessary.  Finally, there was no prohibition upon Public Service seeking modification or further relief, which it did not do.

73. Having clarified the basis upon which the prior decision was reached, Public Service has not demonstrated any basis to reconsider the prior relief granted.  The undersigned ALJ concluded that, based upon the facts and circumstances of this proceeding, granting extraordinary protections under the Commission’s rules was an appropriate remedy authorized by Rules 26(c)(3) and (7).

74. By the Joint Notice of Withdrawal of Claim of Confidentiality of Certain Portions of Precedent Agreement, both parties agree that the Precedent Agreement (without appendices) and the Appendix D should no longer be treated as either confidential or highly confidential in this proceeding.  In light of subsequent changes in circumstance, the withdrawal of the claim of confidentiality is acknowledged and such portions of the Precedent Agreement are relieved of protection by Decision No. R08-0368-I.

III. ORDER

A. The Commission Orders That:

1. The proposed construction of the Atmos Supply Laterals by Atmos Energy Corporation (Atmos) pursuant to the Precedent Agreement between Atmos and Kinder Morgan Interstate Gas Transmission, LLC, which agreement is dated December 11, 2006, is not in the normal course of Atmos' public utility business and, therefore, is subject to the provisions of § 40-5-105(1), C.R.S.  

2. Atmos must obtain Commission authorization to construct the Atmos Supply Laterals pursuant to the Precedent Agreement between Atmos and Kinder Morgan Interstate Gas Transmission, LLC, which agreement is dated December 11, 2006.  

3. The Joint Notice of Withdrawal of Claim of Confidentiality of Certain Portions of Precedent Agreement filed May 28, 2008, is acknowledged.  The unredacted version of the Precedent Agreement and the Appendix D to the Precedent Agreement, copies of which were filed as Attachment A to the withdrawal filed May 28, 2008, shall no longer be treated as confidential in this docket and are no longer subject to the protective order in Decision No. R08-0368-I.  Correspondingly, replacement copies of page 1 and page 23 of Public Service’s Statement of Position, attached as Attachment B to the withdrawal, is acknowledged.

4. Docket No. 08F-033G is closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Section 40-5-101, C.R.S., also provides an exception for extension into a contiguous area, which is not applicable in this case.


�  The Commission has held that no authorization pursuant to § 40-5-105(1), C.R.S., is necessary under the following circumstances:  the assets to be sold were not jurisdictional to the Commission (Decision No. C96-0704); the corporate reorganization at issue did not come within the purview of the statute (Decision No. C01-0049); and the corporate entity transferring stock was not a public utility regulated by the Commission (Decision No. C04-0046).  In Decision No. C98-0490, the Commission found that "the pledging of assets as collateral to secure financing is a common business practice" (id. at ¶ 7), often must be done quickly, and does not result in a change of ownership; as a consequence, the Commission found that activity to be undertaken in the normal course of business.  


�  Black's Law Dictionary 1083 (7th ed. 1999) defines "norm" as "an actual or set standard determined by the typical or most frequent behavior of a group."  


�  In fact, insofar as the ALJ's research reveals, the only public utility in Colorado to attempt to sell jurisdictional assets without prior Commission authorization was Mountain States Telephone and Telegraph Company (now known as Qwest Corporation).  Both the Commission and the Colorado Supreme Court determined that this sale was contrary to § 40-5-105(1), C.R.S.  See the decision in the Mountain States case, discussed above.  


� n7 Where the Legislature has intended to abandon the regulated monopoly doctrine (e.g., telephone local exchange (§§ 40-15-501 et seq., C.R.S.) and taxi transportation in the Denver metro area (§ 40-10-105(2), C.R.S.), it has issued specific directives to the Commission.  Decision No. C99-1330, 1999 Colo. PUC LEXIS 73 (Colo. PUC 1999).
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