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I. statement  
1. On October 31, 2007, Public Service Company of Colorado (Public Service or Applicant) filed a Verified Application for a Certificate of Public Convenience and Necessity with Specific Findings with Respect to Electromagnetic Fields and Noise.  This filing commenced this proceeding.  

2. On November 1, 2007, the Commission issued a Notice of Application Filed.  

3. The following intervened:  Colorado Office of Consumer Counsel (OCC); Ms. Leslie Glustrom; Interwest Energy Alliance; Trans-Elect Development Company, LLC (Trans-Elect); Tri-State Generation and Transmission Association, Inc.; Western Resource Advocates; and the Wyoming Infrastructure Authority (WIA).
  

4. On December 28, 2007, the Commission assigned this matter to an Administrative Law Judge (ALJ) but determined that it would issue an initial decision in this matter.  

5. Following a hearing on a Stipulation and Settlement Agreement, the Commission issued Decision No. C08-0444, its initial decision in this matter.  

6. Applicant and OCC each filed an application for rehearing, reargument, or reconsideration of Decision No. C08-0444.  

7. The Commission issued Decision No. C08-0757 in which it granted rehearing.  The Commission subsequently issued Decision No. C08-0875 in which it provided additional information concerning the issues remanded for hearing.  

8. In order to establish a procedural schedule and hearing dates on the remanded issues, the ALJ held a prehearing conference on August 20, 2008.  All parties except Interwest Energy Alliance were present and participated.
  

A.
Commission Jurisdiction  

9. As a preliminary matter, Trans-Elect and WIA raised the issue of the Commission's jurisdiction to continue this proceeding with respect to the application for a Certificate of Public Convenience and Necessity (CPCN) for the Pawnee - Smoky Hill 345kV Transmission Project.  Trans-Elect and WIA posited that, pursuant to § 40-2-126(4), C.R.S., the CPCN as described in the Application has been granted by operation of law and that, as a result, the Commission no longer has jurisdiction over that portion of the Application.  

10. Resolution of this legal issue will have an impact on the scope of the rehearing.  To provide an opportunity for the Parties to present legal argument on this issue and an opportunity for the Commission, should it wish to do so, to consider this issue in advance of the hearing on remand,
 the ALJ will order the following briefing schedule:  (a) on or before August 29, 2008, a party may file an appropriate motion and its legal argument addressing § 40-2-126(4), C.R.S., as it may pertain to the Commission's jurisdiction over the CPCN portion of the Application; and (b) on or before September 5, 2008, a party may file a response.  

11. This briefing schedule allows time for the Commission, if it elect to do so, to issue, in advance of the hearing, a ruling on any motion filed.  

B.
Procedural Schedule and Hearing Dates  

12. At the prehearing conference, in accordance with Decision No. R08-0784-I, the Parties discussed their understanding of the scope of the remanded issues as set out in Decisions No. C08-0757 and No. C08-0875, which establish the parameters of the issues remanded for hearing.  Although requested to do so, the ALJ was unable to provide clarification to the referenced Orders.  As a result, if any party wishes clarification of the referenced Orders, that party must seek clarification from the Commission by appropriate motion.  

13. The Parties discussed a procedural schedule that was based on Applicant's discussion of its understanding of the scope of the remand.  There was general agreement with Applicant's discussion.  

14. Applicant presented, and the Parties agreed to,
 a procedural schedule
:  (a) on or before September 26, 2008, Public Service will file its direct testimony and exhibits on remand; (b) on or before October 17, 2008, each intervenor will file its answer testimony and exhibits on rehearing; (c) on or before October 27, 2008, Applicant will file its rebuttal testimony and exhibits on rehearing; (d) on or before October 27, 2008, each intervenor will file cross-answer testimony and exhibits on rehearing; (e) on or before October 31, 2008, each party will file its corrected testimony and exhibits on rehearing; (f) on or before October 31, 2008, each party will file its prehearing motions; (g) on or before October 31, 2008, the parties will file any stipulation reached; (h) hearing will be held on November 5 and 6, 2008; and (i) on or before November 14, 2008, each party will file its post-hearing statement of position, to which no response will be permitted.  

15. The ALJ has considered the proposed schedule, as modified, and determines that, given the scope of the rehearing ordered by the Commission, the proposed schedule meets the Commission's request that the ALJ expedite the rehearing to the extent reasonably possible.  The ALJ finds that the procedural schedule will allow the Commission to issue its decision on rehearing on or before December 31, 2008.
  The ALJ will adopt the procedural schedule, as modified and set out above.  

16. No final prehearing conference will be scheduled at this time.  If a party believes that a final prehearing conference would be beneficial, that party may file an appropriate motion.  

C.
Discovery  

17. Concerning discovery, the Parties requested modification of the procedures and time frames in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405.  Except as modified, in this Order, the provisions of Rule 4 CCR 723-1-1405 will govern discovery in this proceeding.  

18. The Parties agreed to, and the ALJ will order, discovery cut-off dates as follows:  (a) discovery addressed to direct testimony and exhibits will be served on or before October 17, 2008; (b) discovery addressed to answer testimony and exhibits will be served on or before October 27, 2008; (c) discovery addressed to rebuttal testimony and exhibits will be served on or before October 30, 2008; and (d) discovery addressed to cross-answer testimony and exhibits will be served on or before October 30, 2008.  

19. The Parties agreed to, and the ALJ will order, shortened response time to discovery as follows:  (a) response time for discovery addressed to direct testimony and exhibits will be five business days; (b) response time for discovery addressed to answer testimony and exhibits will be five business days; (c) response to discovery addressed to rebuttal testimony and exhibits will be provided no later than November 4, 2008; and (d) response to discovery addressed to cross-answer testimony and exhibits will be provided no later than November 4, 2008.  

20. The date set out in ¶ 14, above, for filing prehearing motions will not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  Response to a motion pertaining to discovery will be in writing.  Response time to a motion pertaining to discovery will be shortened to three business days.  

21. If necessary, the ALJ will hold a hearing on a motion pertaining to discovery as soon as reasonably practicable after a response is filed.  

D.
Additional Matters  

22. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

23. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

24. A party that files a prehearing motion (including a motion pertaining to discovery) will provide a copy of the motion directly to the ALJ.  A party that files a response to a prehearing motion (including a motion pertaining to discovery) will provide a copy of the response directly to the ALJ.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

25. Confidential materials will be treated in accordance with Rule 4 CCR 723-1-1100.  

26. A party that files material under seal will provide a hard copy of the material filed under seal directly to the ALJ on the date the material is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

27. Except as necessary to support a motion or except in testimony and exhibits, neither discovery requests nor discovery responses will be filed with the Commission.  

28. Public Service will order and will pay for daily transcript of the evidentiary hearing on remand.  

II. ORDER  
A. It Is Ordered That:  
1. The following briefing schedule is adopted:  (a) on or before August 29, 2008, a party may file an appropriate motion and its legal argument addressing § 40-2-126(4), C.R.S., as it may pertain to the Commission's jurisdiction over the portion of the Application that seeks issuance of a Certificate of Public Convenience and Necessity; and (b) on or before September 5, 2008, a party may file a response.  

2. An evidentiary hearing in this matter is scheduled on the following dates, at the following times, and in the following location:  

DATES:
November 5 and 6, 2008  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

3. The following procedural schedule is adopted:  (a) on or before September 26, 2008, Public Service shall file its direct testimony and exhibits on remand; (b) on or before October 17, 2008, each intervenor shall file its answer testimony and exhibits on rehearing; (c) on or before October 27, 2008, Applicant shall file its rebuttal testimony and exhibits on rehearing; (d) on or before October 27, 2008, each intervenor shall file cross-answer testimony and exhibits on rehearing; (e) on or before October 31, 2008, each party shall file its corrected testimony and exhibits on rehearing; (f) on or before October 31, 2008, each party shall file its prehearing motions; (g) on or before October 31, 2008, the parties shall file any stipulation reached; and (h) on or before November 14, 2008, each party shall file its post-hearing statement of position, to which no response shall be permitted.  

4. Cross-answer testimony and exhibits shall address only the answer testimony and exhibits of Intervenors.  

5. The Parties and their witnesses shall provide the decision number when referring to a Commission decision.  

6. Confidential materials shall be treated in accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1100.  

7. A party that files material under seal shall provide a hard copy of the material filed under seal directly to the Administrative Law Judge (ALJ) at the time the material is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

8. At the time a stipulation is filed with the Commission, the Parties shall provide a copy of the stipulation directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

9. A party that files a prehearing motion (including a motion pertaining to discovery) shall provide a copy of that motion, at the time it is filed, directly to the ALJ.  A party that files a response to a prehearing motion (including a motion pertaining to discovery) shall provide a copy of that response, at the time it is filed, directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

10. The requests to modify Rule 4 CCR 723-1-1405, which are discussed above, are granted.  

11. The procedures and time frames contained in Rule 4 CCR 723-1-1405 are modified consistent with the discussion in ¶¶ I.17-21, above.  

12. Rule 4 CCR 723-1-1405 governs discovery in this proceeding, except as modified by ¶¶ I.17-21, above, and by Ordering Paragraph No. 14, below.  

13. Except as necessary to support a motion or except in testimony and exhibits, neither discovery requests nor discovery responses shall not be filed with the Commission.  

14. The filing date set out in Ordering Paragraph No. 3, above, for prehearing motions shall not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  Response to a motion pertaining to discovery shall be in writing.  Response time to a motion pertaining to discovery is shortened to three business days.  

15. The Parties shall follow the procedures described and discussed above.  

16. The Parties shall make the filings described and discussed above.  

17. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge
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�  Collectively, these are the Intervenors.  


�  As used in this Order, unless the context indicates otherwise, Parties refers to those present at the prehearing conference.  


�  The Commission will issue a decision on remand (as it issued an Initial Decision) and has remanded this case to the ALJ solely for the purpose of holding hearings on the issues identified in Decisions No. C08-0757 and No. C08-0875.  The ALJ, thus, is not in a position to issue a ruling on the jurisdictional question presented.  


�  Trans-Elect and WIA agreed subject to their continuing objection based on the asserted lack of jurisdiction over the CPCN portion of the Application.  


�  The ALJ added the cross-answer filing date and the October 31, 2008 filing requirements.  


�  The Parties request a decision on rehearing by that date.  
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