Before the Public Utilities Commission of the State of Colorado

Decision No. R08-0894
Docket No. 08A-100BP

R08-0894Decision No. R08-0894
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08A-100BPDOCKET NO. 08A-100BP
IN THE MATTER OF THE APPLICATION OF 3B TRANSPORT, LLC, FOR A PERMIT TO OPERATE AS A CONTRACT CARRIER BY MOTOR VEHICLE FOR HIRE.
recommended decision of 
ADMINISTRATIVE law Judge 
G. Harris Adams
granting PERMANENT 
CONTRACT CARRIER PERMIT
Mailed Date:  August 26, 2008
I. Statement, Findings, and Conclusions
1. The above-captioned application was filed with the Commission on March 21, 2008 by 3B Transport, LLC (3B).  The Notice of Applications Filed was issued to the public by the Commission on March 31, 2008.   

2. Applicant 3B filed an application for permanent authority to conduct operations as a contract carrier by motor vehicle for hire for:

The transportation of 
passengers and their baggage 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado.  
RESTRICTIONS:  This application is restricted:  
(A)
to providing non-emergent medical transportation (NEMT) services for Colorado Department of Health Care Policy and Financing; and 
(B)
to the transportation of passengers who are recipients of Medicaid.
3. R&R Transportation, Inc. (R&R), timely filed their intervention by right on April 30, 2008.  

4. By minute entry during the Commission’s weekly meeting held May 7, 2008, this matter was referred to an administrative law judge (ALJ) for disposition.

5. By Decision No. R08-0765-I, the application was scheduled for hearing to commence on August 21, 2008.  At the scheduled time and place, the ALJ called the hearing to order.  Applicant 3B appeared through Abemelek Alemayehu, its President.  R&R did not appear.  After a short recess, R&R still had not appeared and the hearing proceeded.

6. During the course of the hearing, oral testimony was offered by Mr. Alemayehu on behalf of 3B.  Administrative notice was taken of the entire application on file with the Commission in this docket as well as Certificate of Public Convenience and Necessity (CPCN) PUC No. 55693.  No other exhibits were offered into evidence.  
7. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

8. The Commission is vested with the authority to issue a permit to a contract carrier by motor vehicle and may attach to such permit and to the exercise of the rights and privileges granted such terms and conditions as are reasonable. § 40-11-105, C.R.S. 

9. "[E]very contract carrier is forbidden, by discrimination or unfair competition, to destroy or impair the service or business of any motor vehicle common carrier or the integrity of the state's regulation of any such service or business."  § 40-11-105(2), C.R.S.
10. “The proper standard of review to be applied by the PUC in ruling on an application for a contract carrier permit to transport persons or property by motor vehicle is contained in section 40-11-103(2), C.R.S. 1973.” Pollard Contracting Co. v. Public Utilities Com., 644 P.2d 7, 8 (Colo. 1982), citing See McKay v. Public Utilities Commission, 104 Colo. 402, 91 P.2d 965 (1939).

11. “No permit nor any extension or enlargement of an existing permit shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”  § 40-11-103, C.R.S.

12. Mr. Alemayehu testified regarding planned operations to supplement the application filed.  He described the nature of planned service and distinguished them from the authority granted by CPCN PUC No. 55693.  Logisticare is a broker for the Colorado Department of Health Care Policy and Financing for NEMT.  Logisticare supports approval of the application, stating:  

Logisticare, acting as a broker, is seeking additional NEMT contractors for HCPF. The current contracted NEMT providers, both common and contract carriers, cannot currently meet all of our trip requests and we need our Medicaid client riders to have reliable, on-time, and specialized transportation. We have seen a steady increase in the number of daily Medicaid trips and believe this trend will continue, indicating that we will have a continued need for additional NEMT resources. Some Medicaid client riders need special assistance, such as help getting from their home to the vehicle and from the vehicle to their doctor's office, etc., and some cab drivers and volunteer drivers do not give special assistance.  

Logisticare letter of support included as part of the application in this docket.

13. In addition to the support letter included in the application, Mr. Alemayehu testified that there are insufficient authorized providers to meet public demand for NEMT.  

14. Based upon the evidence presented during the hearing, it is found that a present and special need for the requested transportation service exists and that a grant of the requested authority will not impair the efficient public service of any authorized common carrier adequately serving the same territory over the same general route or routes.  Therefore, good cause exists to grant the requested contract carrier permit.

II. ORDER

A. The Commission Orders That:  

1. Applicant 3B Transport, LLC, is granted authority to operate as a Class B contract carrier by motor vehicle for hire with authority as set forth in the Appendix.  This Order is a PERMIT.

2. Applicant 3B Transport, LLC, shall operate in accordance with all applicable Commission rules and regulations.

3. Applicant 3B Transport, LLC, shall not commence operation until it has: (a) caused proof of insurance or surety bond coverage to be filed with the Commission in accordance with applicable rules; (b) paid to the Commission the applicable vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (c) filed a tariff, in compliance with applicable Commission rules, with an effective date no earlier than ten days after filing; (d) paid the applicable issuance fee; and (e) received notice in writing from the Commission that it is in compliance and may begin service.

4. If 3B Transport, LLC, does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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