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I. STATEMENT, findings, and conclusion  

1. On April 14, 2008, Peetz Cooperative Telephone Company (Petitioner) filed its Second Petition for Suspension (Petition).  In that filing, Petitioner asks that the Commission grant it a second temporary suspension of the Federal Communications Commission's (FCC) requirement that Petitioner implement Local Number Portability (LNP) in its single exchange within 180 days of its receipt of a bona fide request for LNP.  Petitioner seeks a temporary suspension of this LNP requirement through and including December 31, 2008.  The Petition commenced this proceeding.  

2. On April 17, 2008, the Commission issued a Notice of Petition Filed (Notice).  The Notice established an intervention period, which has expired.  The Notice also established a procedural schedule.  This Decision will vacate that procedural schedule.  

3. No person intervened in this matter.  The only party is Petitioner.  

4. By Minute Order dated May 28, 2008, the Commission assigned this matter to an Administrative Law Judge (ALJ).  

5. By Decision No. R08-0726-I, the ALJ ordered Petitioner to provide additional information concerning the likelihood that Petitioner would meet its suggested December 31, 2008 deadline for LNP implementation and concerning financial issues and data.
  

6. On August 1, 2008, Petitioner filed its information in response to Decision No. R08-0726-I.  Petitioner states that it has purchased and installed a new switch that is capable of supporting ported numbers in accordance with pertinent FCC rules.  Petitioner is unable to complete system testing and to implement LNP in accordance with pertinent FCC rules, however, until Petitioner and Qwest Corporation (Qwest) have entered into an agreement that covers Petitioner's use of Qwest's ANI database services for LNP support.  Petitioner anticipates reaching an agreement in time to implement LNP by December 31, 2008.  Petitioner also states that its personnel have completed the training necessary to implement LNP.  Petitioner further states that the internal processes and procedures will be final and adopted by November, 2008.  

7. In ¶ 6 of its response to Decision No. R08-0726-I, Petitioner provides the requested financial information, which is subject to stated uncertainties.  Petitioner states that,  

because of the uncertainties ..., the Company is unable at this time to develop a reasonable NECA supported rate from which to recover its LNP related costs.  Furthermore, the Company's board of directors has not determined that it is appropriate to charge its cooperative customers an LNP fee when it is likely that few members will ever choose to port their numbers.  Decisions in this regard will be made in the future.  

The ALJ agrees with Petitioner that the issue of recovery of LNP-related costs should be addressed in a separate and subsequent proceeding in the event that Petitioner elects to collect these costs through rates, fees, or other charges to be paid by Petitioner's ratepayers.  

8. The information provided responds adequately to the ALJ's request.  The ALJ considered this information in addition to the Petition.  In addition, the ALJ finds it is reasonable to hold Petitioner to the information provided on August 1, 2008.  

9. Petitioner bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-1500.  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

10. Section 251(f)(2) of 47 U.S.C. provides (emphasis supplied):  

Suspension and modifications for rural carriers.
A local exchange carrier with fewer than 2 percent of the Nation’s subscriber lines installed in the aggregate nationwide may petition a State commission for a suspension or modification of the application of a requirement or requirements of subsection (b) or (c) of this section to telephone exchange service facilities specified in such petition.  The State commission shall grant such petition to the extent that, and for such duration as, the State commission determines that such suspension or modification --  

(A)
is necessary --  



i.
to avoid a significant adverse economic impact on users of telecommunications service generally;  



ii.
to avoid imposing a requirement that is unduly economically burdensome; or  



iii.
to avoid imposing a requirement that is technically infeasible; and  

(B)
is consistent with the public interest, convenience, and necessity.  

11. Peetz qualifies as a "rural telephone company," as that term is defined in 47 U.S.C. § 153(37), and is a local exchange carrier with fewer than 2 percent of the nation's subscriber lines installed in the aggregate nationwide.  

12. The ALJ finds that Petitioner's response is sufficient to establish that, assuming the agreement with Qwest is completed timely, it is more likely than not that Petitioner will meet its suggested December 31, 2008 deadline for LNP implementation.  In addition, the ALJ finds that the totality of the information available in this docket is sufficient to establish that, due to technical infeasibility, Petitioner cannot reasonably implement LNP in accordance with the FCC rules before the end of December, 2008.  Finally, the ALJ finds that granting the Petition is consistent with the public interest, convenience, and necessity because the requested temporary suspension is no longer than is reasonably necessary for Petitioner to overcome the technical feasibility issues that, at present, prevent it from implementing LNP in accordance with the FCC's rules.  

13. Based on the foregoing and on the information provided in the Petition and in the response filed on August 1, 2008, the ALJ finds and concludes that Petitioner has met its burden of proof in this proceeding.  Accordingly, the Petition will be granted; and Petitioner will be granted the requested temporary suspension of the LNP requirement through and including December 31, 2008.  

14. Pursuant to § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. The Second Petition for Suspension filed by Peetz Cooperative Telephone Company is granted.  

2. Peetz Cooperative Telephone Company is granted a second temporary suspension of the Federal Communications Commission's requirement that Peetz Cooperative Telephone Company implement Local Number Portability in its single exchange within 180 days of its receipt of a bona fide request for Local Number Portability.  

3. The temporary suspension granted in Ordering Paragraph No. 2 shall be effective through and including December 31, 2008.  Unless extended by Order of the Commission, the temporary suspension granted in Ordering Paragraph No. 2 shall expire on January 1, 2009.  

4. The procedural schedule established on April 17, 2008 in the Notice of Petition Filed issued in this proceeding is vacated.  

5. Docket No. 08M-122T is closed.  

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The ALJ requested the following:  





	a.	A detailed timeline for Petitioner's implementation of LNP including:  (1) the reconfiguring of Petitioner's switch to perform LNP functions; (2) the identification of an ANI database provider; (3) the contracting with an ANI database provider; (4) the preparation of Petitioner's internal procedures; and (5) the preparation of materials for, and the providing to Petitioner's employees of, technical training.  The timeline should be sufficient to allow the Commission to understand and to determine whether Petitioner will be able to implement LNP on or before December 31, 2008, as it represents in the Petition.  


	b.	An accounting of all recoverable costs associated with Petitioner's implementation of LNP.  In addition to the estimated total cost, Petitioner will show the allocation of the costs to its ratepayers as a per month charge as allowed by 47 Code of Federal Regulations § 52.33.  


Decision No. R08-0726-I at ¶ 5.  
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