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I. STATEMENT

1. This matter comes before the Commission for consideration of an Application filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on July 5, 2007 for a determination under § 29-20-108(5), C.R.S., that the conditions imposed by the Board of County Commissioners of Adams County, Colorado and by the City Council of Commerce City, Colorado (collectively, Local Governments) on Phase II of Tri-State’s United Power System Improvement Project will unreasonably impair Tri-State’s ability to provide safe, reliable, and economical service to the public. 

2. The Commission deemed the application complete in Decision No. C07-0701 pursuant to an automatic deem date of August 24, 2007, in accordance with § 40-6-109.5, C.R.S.

3. The Commission gave notice of the Application to all interested parties pursuant to § 40-6-108(2), C.R.S.  The notice was mailed on July 10, 2007.

4. Timely interventions by right of Commerce City, Adams County, and Staff of the Colorado Public Utilities Commission (Staff) were recognized in Decision No. C07-0701.  

5. By Decision No. C07-0769, the Southwestern Investment Group, Inc., SW Chambers LLC, and SWIG Cutler JV were granted intervenor status.  

6. By Decision No. C07-0769, based upon the unopposed finding that extraordinary circumstances existed, the Commission also extended the time to issue a decision in this matter an additional two weeks to April 7, 2008 in accordance with § 40-6-109.5.
  

7. On November 7, 2007, the Commission took statements from the public concerning the appealed local government action at a public hearing held at a location specified by the local government.   

8. By Decision No. C07-1083, the Motion to Dismiss for failure to join an indispensable party filed by Southwestern Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV in this docket was denied.  

9. By Decision No. C07-1100, the Motion to Dismiss for lack of subject matter jurisdiction filed by Southwestern Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV was denied.

10. By Decision No. C07-1102, the Commission referred this matter to an administrative law judge for disposition.

11. On January 7, 2008, Tri-State's Motion for Withdrawal or Disqualification of Administrative Law Judge and Request for Expedited Decision was filed.  

12. By Decision No. R08-0042-I, the scheduled hearing was vacated so that Tri-State’s motion could be decided and the ALJ took no further action pending resolution.  

13. By Decision No. C08-0207, the Commission denied Tri-State’s Request That the Commission Review the Interim Order of Administrative Law Judge G. Harris Adams Denying Tri-State’s Motion for Withdrawal or Disqualification of Administrative Law Judge.

14. By Decision No. R08-0306-I, a hearing was scheduled on the application subject to the Applicant’s waiver of the applicable statutory period or the Commission’s further extension of the statutory period for issuance of a decision.  A hearing was also scheduled on April 3, 2008, to consider whether extraordinary conditions exist to further extend the time limit for decision pursuant to § 40-6-109.5(4).

15. On March 27, 2008, Tri-State’s Waiver of Deadline for Initial Commission Decision Pursuant to §40-6-109.5 was filed.  Tri-State requested that the ALJ “accept Tri-State’s waiver of its right to an initial Commission decision by the April 7, 2008 deadline, and to vacate the hearing set for April 3, 2008.”

16. By Decision No. R07-0186-I,  the hearing scheduled for April 3, 2008 was vacated, stating: “Tri-State Generation and Transmission Association, Inc.’s waiver of the statutory time period provided for in § 40-6-109.5, C.R.S., filed on March 27, 2008, is acknowledged.”  Decision No. R07-0186-I.

17. At the assigned time and place the matter was called for hearing.  During the course of the hearing, testimony was received from Mr. Joel K. Bladow, Mr. Dean A. Hubbuck, Mr. Mark J. Murray, Mr. Stephen A. Mundorff, Mr. Andrew G. Rawlins, Mr. Karl W. Myers, Mr. Larry E. Keith, Mr. Basil S. Katsaros, Mr. Charles F. King, Mr. Robert F. Robinson, and Mr. James P. Spiers on behalf of Tri-State; Mr. Kenneth Skogg, Esq., Mr. Mark Campbell, Mr. Michael McFadden, Mr. Dale Cutler, Mr. Mark Felling and Mr. Wayne Hunsperger on behalf of the Landowners; Mr. Abel Montoya and Mr. Robert Coney on behalf of Adams County; Ms. Jessica Osborne for Commerce City; and Mr. Inez Dominguez on behalf of Staff. Hearing Exhibits 1 through 38 were identified.  Hearing Exhibit 30 was withdrawn.  Hearing Exhibits 1 through 29 and 32 through 38 were admitted into evidence.

18. Tri-State, Commerce City, Landowners, Adams County and Staff each filed Statements of Position.  Adams County adopted the Statement of Position of the City of Commerce City and further supplemented specific items.  Thus, the stated position of Commerce City is also the position of Adams County.  Adams County similarly adopted substantive arguments made by the Landowners and further supplemented specific items.  Thus, respective position of the Landowners is also the position of Adams County.

19. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Waiver of § 40-6-109.5

20. Near the conclusion of the hearing, the deadline for filing written statements of position was set for May 16, 2008.  After going off the record, while all parties were still present, the parties informally inquired of the ALJ whether the deadline was scheduled with consideration of the “300-day deadline.”  The hearing resumed on the record to address the inquiry.

21. Counsel for Tri-State expressed Tri-State’s understanding and intent that the filing of March 27, 2008 was solely intended to waive the right to an initial Commission decision by the April 7, 2008 deadline. Counsel for Tri-State expressed an understanding that Tri-State did not intend to waiver the “300-day deadline” in § 40-6-109.5 C.R.S.

22. Section 40-6-109.5 C.R.S. specifies that the Commission shall issue a decision on an application within 120 days
 or 210 days after deemed complete, depending upon whether the application is accompanied by prefiled testimony and exhibits.  These time limits may be waived by the applicant.  § 40-6-109.5(3) C.R.S.  Under specific circumstances, the Commission is authorized to extend the applicable statutory period for an additional 90 days. § 40-6-109.5(4) C.R.S.

23. Tri-State knowingly and intentionally waived the deadline for issuance of an initial Commission decision within the applicable statutory period.  Section 40-6-109.5(4) authorizes the Commission to extend the applicable deadline under § 40-6-109.5(1) or (2).  While Tri-State contends it did not intend to waive the “300-day” deadline, a review of the statute indicates there is no 300-day deadline.  Rather, the Commission is authorized to further extend the 210-day deadline in § 40-6-109.5(1) or (2), as applicable, for up to an additional 90 days.  

24. Applicant’s waiver of the statutory deadline in § 40-6-109.5(1) or (2) moots and negates need for consideration of the further extension of such period under § 40-6-109.5(4) C.R.S.  The Commission did not need to further extend the time limits in § 40-6-109.5 because the applicant waived the time limit.  Accordingly, the hearing to consider further extension was vacated.  The hearing on the merits proceeded as scheduled and requested by the parties.  But for Tri-State’s waiver, the hearing could not have proceeded in accordance with the parties’ request.

B. Prior Commission Decisions

25. Prior to the referral of the matter to the undersigned ALJ, the Commission entered various decisions in this proceeding.  The Commission’s decisions will be considered as if law of the case for purposes of this Recommended Decision.  

26. On January 9, 2008, Adams County; Commerce City; and Southwestern Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV filed the Motion for Reconsideration by Joint Parties.  The motion requests reconsideration of Decision Nos. C07-1083, C07-1100, and R08-0006-I.  The request for reconsideration of Decision No. R08-0006-I was denied by Decision No. R08-0220-I.  However, the remaining requests for reconsideration of the referenced Commission Decisions must be directed to the Commission and will not be further addressed herein.

C. Notice to Local Governments

27. The intervenors generally contend that Tri-State failed to properly notify Adams County of its plans to cite a major electrical facility within its jurisdiction as required by § 29-20-108(4)(a), C.R.S.
28. The Supreme Court recognized that § 29-20-108(4)(a), C.R.S.:

provides that a public utility may apply to the PUC for a CPCN, but, on or before its application to the PUC, it must notify the affected local government of its proposed construction of a new electrical or natural gas facility or the extension of such an existing facility. The public utility may appeal a denial of the local government permit or application for the new or extended electrical or natural gas facility to the PUC.

These provisions reinforce the constitutional and legislative policy of Colorado's public utilities law, namely, that adequate utility service to all of the people and businesses of Colorado is a primary goal of public utilities law.

City of Fort Morgan v. PUC, 159 P.3d 87, 95 (Colo. 2007).

29. While the statute addresses the latest time by which notice is provided, there is no explicit earliest point in time at which notice may be provided.  The record clearly establishes that Tri-State notified the Local Governments at least through years of meetings with the Local Governments concerning the United Power System Improvement Project.  See Exhibit MJM-7 to Hearing Exhibit 6.

30. Substantial communications have clearly occurred between Tri-State and the Local Governments over several years regarding the three phase planned improvement.  The Local Governments have been aware of Tri-State's United Power System Improvement Project, including Phase II thereof, as early as 2002 in addition to several subsequent meetings to discuss the Project.

31. Thus, it is found that Tri-State notified the affected local governments, in fact, of its plans to site a major electrical or natural gas facility.

D. Application 

32. Tri-State initiated this proceeding on July 5, 2007 by filing its Application with the Commission wherein it requested that the Commission reverse the land use decisions of Commerce City and Adams County imposing conditions on Tri-State's special use permit for Phase II of the United Power System Improvement Project.   

33. On or before April 30, 2004, Tri-State filed a schedule of its proposed new construction or extensions of generation and transmission facilities, including Phases I, II, and III of the United Power System Improvement Project.  By Decision No. C04-0725, the Commission determined that Phase II of the United Power System Improvement Project did not require a new Certificate of Public Convenience and Necessity.  Thus, Tri-State would construct the facilities pursuant to an existing Certificate of Public Convenience and Necessity.

34. Tri-State proposes to construct a 4.5 mile above ground 115 kV electrical transmission line as part of Phase II of the United Power System Improvement Project.  The proposed transmission line for Phase II of the project would connect the Reunion Substation located southeast of 104th and Tower Road in Commerce City with the Prairie Center Substation located northeast of I-76 and East 128th Avenue in Brighton, Colorado. Tri-State proposes to locate the line directly adjacent to the east side of the E-470 highway.

35. Approximately 3.5 miles of the proposed line would run through Commerce City and the remaining segment of the line would be located in what is currently unincorporated Adams County. 

36. On December 11, 2006, City Council adopted Resolution Number 2006-83 approving Tri-State's permit application under specified conditions.  Exhibit B to Hearing Exhibit 20.

37. As to Commerce City, Tri-State requests that the Commission overturn paragraph #8 of Resolution No. 2006-83 requiring that "the proposed transmission line [be] placed underground within the E-470 multi-use easement." Exhibit B to Hearing Exhibit 20.  Tri-State contends that the condition will unreasonably impair Tri-State’s ability to provide safe, reliable and economical service to the public.  

38. On September 11, 2006, the Board of County Commissioners for Adams County, Colorado, approved a conditional use permit in the Zoning Hearing Decision – Case #RCU2006-00001 United Power/Tri-State, Exhibit JKB-7 to Hearing Exhibit 1.

39. As to Adams County, Tri-State requests the Commission to find that Conditions Precedent 1 and 3 of the Zoning Hearing Decision – Case #RCU2006-00001 United Power/Tri-State unreasonably impair Tri-State’s ability to provide safe, reliable and economical service to the public. Exhibit JKB-7 to Hearing Exhibit 1.  Further, Tri-State requests that the Commission find that Conditions 4 and 8 of the Zoning Hearing Decision unreasonably impair Tri-State’s ability to provide safe, reliable and economical service to the public.  See Hearing Exhibit 1 at 14-16 and Exhibit JKB-7 to Hearing Exhibit 1.

40. Adams County Conditions Precedent 1 requires that Tri-State "obtain all necessary easements/agreements with property owners and utility companies and obtain transmission line interconnection agreements, if necessary." 

41. Tri-State contends the condition is redundant to the condition outlined in paragraph 3 requiring Tri-State to obtain all required utility easements for facilities that cross private property. Tri-State also objects to the language in this "condition precedent" requiring it to "obtain transmission line interconnection agreements, if necessary" because no such agreements are relevant to the Project.

42. Under the "Conditions" section of the conditional use permit, paragraph 4 requires that Tri-State "pay all incremental increases in property taxes resulting from the physical improvements to the property as a result of the transmission pole/line as determined by the County Tax Assessor, if any." Tri-State objects to this condition for several reasons. First, this issue was never identified during the conditional use permit process with Adams County and there was no discussion at all regarding the imposition of this condition or how it would be implemented. Second, even if this issue had been raised, it is impossible to determine whether an increase in property taxes on a property crossed by the transmission line is attributable solely to the existence of the transmission line on that property or whether the increase is attributable to other factors. If this condition is allowed to stand, Tri-State could be in the untenable position of having to contest the county assessor's valuation determination for each of the impacted properties, assuming that Tri-State would have the standing to do so. Third, Tri-State does not believe that the County has the legal authority to shift the property tax burden of a private landowner to a third party. Fourth, to the extent that the assessed valuation of a particular parcel increases, and that increase in assessed value can be attributed to the construction of Phase II of the Project, the property owner receives a benefit from the increase in value.  Tri-State contends that the property owner receiving any such benefit should also pay the increased property taxes attributable to the increase in property value. 

43. Under the "Conditions" section of the conditional use permit, paragraph 8 requires that "the transmission line shall be buried within the E-470 MUE."  Tri-State contends that the additional costs associated with the construction and maintenance of an underground transmission line will unreasonably impair Tri-State's ability to provide safe, reliable and economic service to the public through its distribution cooperative member, United Power, Inc. Furthermore, the requirement that the transmission line be placed in the E-470 Multi-Use Easement is an unacceptable condition because it will limit Tri-State's access to the line for maintenance purposes. In addition, since the authority of Tri-State to use the Multi-Use Easement is in the form of a revocable permit, future relocations of an underground line would likely be at Tri-State's expense.  

1. Scope of Proceeding

44. “In order to provide for planned and orderly development within Colorado and a balancing of basic human needs of a changing population with legitimate environmental concerns, the policy of this state is to clarify and provide broad authority to local governments to plan for and regulate the use of land within their respective jurisdictions.”  § 40-20-102 C.R.S.  Local governments are explicitly authorized and encouraged to cooperate or contract for purposes of planning and regulating land use.  § 40-20-105 C.R.S.  However, the Legislature explicitly recognized that the location, construction, and improvement of major electrical and natural gas facilities are matters of statewide concern.  § 29-20-108 C.R.S.  

45. The Colorado Legislature expressed the State’s interest in ensuring the adequacy of Colorado’s electric transmission infrastructure in adopting Senate Bill 100, S.B. 97-100.  The Legislature declared: 

(a) A robust electric transmission system is critical to ensuring the reliability of electric power for Colorado's citizens;

(b) Colorado's vibrant economy and high quality of life depend on the continued availability of clean, affordable, reliable electricity; and 

(c) Therefore, Colorado utilities should continually evaluate the adequacy of electric transmission facilities throughout the state and should be encouraged to promptly and efficiently improve such infrastructure as required to meet the state's existing and future energy needs.

46. Enacting House Bill 01-1195 to effectuate the process applied in this docket, the Legislature found that energy problems are a matter of statewide concern because of their statewide impact.  Section 29-20-108 was amended to clarify and resolve conflicts between the Commission’s role in ensuring reliable and economical major electrical and natural gas facilities, which benefit citizens throughout the state, and local governments’ exercise of reasonable constitutional, police, and licensing powers with respect to local land use concerns. H.B. 01-1195.

47. If a local government imposes requirements or conditions upon a permit or application that will “unreasonably impair the ability of the public utility or power authority to provide safe, reliable, and economical service to the public, the public utility or power authority may appeal the local government action to the public utilities commission for a determination under section 40-4-102, C.R.S.”, under specified conditions.  § 29-20-108(5)(a).

48. In this case, the Commission is required by § 29-20-108(5)(d), C.R.S., to balance the local government interest with the statewide interest in the location, construction, or improvement of major electrical facilities.  The Commission must render a decision that is consistent with § 24-65.1-105, C.R.S., while considering nine specific factors. Each factor is identified and discussed below.  § 29-20-108(5)(d).

49. The Commission applied § 29-20-108, C.R.S. in Docket No. 03A-192E.  By Decision No. C04-0093, after a lengthy hearing and pursuant to the authority granted by § 29-20-108, C.R.S., the Commission reversed the San Miguel Board of County Commissioners’ imposed conditions requiring installation of a transmission line underground and that Tri-State pay all associated costs.
  The Commission held in that proceeding that, to the extent the total costs for underground construction of the transmission line were greater than the total costs for overhead construction, above ground construction should be permitted if interested parties are unwilling to pay the additional costs for underground construction. 

50. Commerce City and Adams County argue that Tri-State must prove that the conditions imposed will unreasonably impair the ability of the public utility or power authority to provide safe service to the public; to provide reliable service to the public; and to provide economical service to the public.  Such an interpretation is rejected as inconsistent with the statutory language. 

51. The three adjectives safe, reliable and economical all describe the service provided to the public.  The failure of any one of the three results in service that is not safe, reliable and economical.  There is no significant dispute as to the safety and reliability of Tri-State’s proposed project or of a transmission facility design in compliance with conditional use permits approved by the local governments.  Accordingly, Tri-State can only prevail in this proceeding if it proves that the local governments' permit conditions will unreasonably impair its ability to provide economical service.

52. Commerce City maintains that Tri-State cannot sustain its burden in this proceeding based upon conclusory allegations that Commerce City's and Adams County's permit requirements will result in an additional cost, and therefore Tri-State's ability to provide economical service to its members will be unreasonably impaired. Taken to its logical conclusion, Tri-State is arguing that any cost increase, even a de minimis cost increase of $1, is sufficient grounds for the Commission to overturn a local government's land use decision. Such an interpretation of § 29-20-108 C.R.S. would render meaningless the Colorado Legislature's activity-of-state-interest statutory scheme. By enabling local governments to declare an activity as one of state interest, including the installation of electric transmission facilities, the Colorado Legislature arguably intended to provide local governments with the ability to make and enforce guidelines for the regulation of such transmission facilities. The Commission should not reverse a local government's valid land use decision just because a utility asserts that the decision will cost the utility more money.  Otherwise, the authority vested in local governments to require permits for electric transmission facilities under the area of state interest statutes would be illusory and meaningless.

2. Impairment Analysis

a. The demonstrated need for the major electrical or natural gas facility

53. No party opposes Tri-State’s demonstration of need for the transmission at issue.
  There is ample evidence of need for the project in the record.  Testimony was also given at the public hearing held in this matter demonstrating need for additional transmission.  Illustratively, the Platte Valley Medical Center opened in 2007 and requires stable, reliable power.  A major factor in site selection for the facility was assurance that a second transmission line would be constructed to provide power to the selected location.  Redundant power supplies lessen the risk associated with having to operate the facility from emergency power generation.

b. The extent to which the proposed facility is inconsistent with existing applicable local or regional land use ordinances, resolutions, or master or comprehensive plans 

54. Approximately one mile of the proposed transmission line will be located in unincorporated Adams County.  The area involved is currently zoned A-3 for agriculture, farming, and food production uses.  The maximum height of structures permitted in an A-3 zone is seventy feet.  Although some portion of the proposed project exceeds such limitations, as pole heights will range from 70 to 110 feet, such portion was not identified or addressed at hearing.
 Hearing Exhibit 4, at 4.

Adams County’s Development Standards do not specifically address construction of transmission lines located generally within the County. Regulations require that electric distribution lines be installed underground in subdivisions, but expressly exempt electric transmission lines from this requirement. Exhibit MJM-20 to Hearing Exhibit 7.  That portion of the Project proposed to be located within Adams County is not located within a subdivision.  Overhead transmission lines are expressly permitted on subdivided lands which necessarily involve more intensive land uses.  Overhead transmission lines on agricultural lands involve less intensive uses than where otherwise allowed.   Any inconsistency with zoning requirements is minimal.  

55. The Project will be approximately one-half mile from Barr Lake State Park at the closest point (not in Adams County).  The area between the proposed location of the line and the Park is not a pristine area - it is traversed by Buckley Road and there are outbuildings and development present. The Project is not located within the County's natural resource conservation overlay district, or on property where the County has obtained conservation easements.

56. Adams County suggested that the Project could interfere with the flight patterns of bald eagles and impact prairie dogs, burrowing owls, waterfowl, and raptors.  However, the Colorado Division of Wildlife’s response to the County’s request for comments acknowledged that "the conditional use permit application addresses many of the CDOW's concerns" and identified no specific outstanding concerns. Exhibit KWM-3 to Hearing Exhibit 8.

57. Tri-State also contends that the impact to plants and wildlife would be minimal from to an overhead line.  An overhead line may even be less invasive of the terrain and less harmful to wildlife.  Further, Tri-State has represented that it will adjust its construction timing and techniques as needed to avoid impacts with burrowing owls, eagles, and special flora. 

58. The balance of the proposed project will be located in Commerce City.  

59. The Commerce City Zoning Ordinance does not contain any requirements for land use approvals for construction of electrical transmission lines.  Appendix A to Exhibit MJM-16, Hearing Exhibit 6.

60. The Comprehensive Plan provides the primary outline for the development of the area near the location of the proposed project.  Tri-State argues that there are no provisions in the Comprehensive Plan requiring underground construction of the proposed transmission line.  Commerce City argues that Section 5.3.8(H) of the Comprehensive Plan expressly requires that, whenever possible, utility lines should be placed underground to minimize impact to primary streetscape design elements.  Tri-State counters that the provision only addresses distribution lines.  

61. Commerce City has also determined that the Master Plan requires that environment alterations must be done with sensibility towards the long term effects on the land, and to avoid early mistakes that preclude long-term economic gains. The Comprehensive Plan further encourages residential development that fosters neighborhood identity and pride, and provides residents with a safe place to live, educate children, recreate, shop, and travel, both on foot and in vehicles.   As a result of Tri-State’s proposed location, future development will be further from E-470.  The increased distance from E-470 will not allow Commerce City to minimize signage sizing. 

62. Commerce City’s Comprehensive Plan outlines development recommendations for the corridor at issue, identifying opportunities to maximize higher density residential, office space that could potentially range from one to several stories in size, retail and commercial uses, and uses that utilize the close proximity to DIA. 

63. Commerce City’s Land Use Market Study map details potential uses envisioned by the City. Exhibit J to Hearing Exhibit 20.  The west side of E-470 from Buckley Road, south to the intersection of 104th & Tower Road is zoned for mixed use and commercial/retail development.  A typical mixed use configuration could include retail on the ground floor with office space and condominiums above.  The City compares the potential of the area to that of the Denver Tech Center having corporate, retail and residential development.

64. In addition, City Council determined that placing the proposed line underground in the E-470 Multi-Use Easement would be in harmony with the general purpose, goals, objectives and standards of the Comprehensive Plan.  Exhibit B to Hearing Exhibit 20. Commerce City is entitled to substantial deference regarding the interpretation of its Comprehensive Plan and zoning ordinances.  Such finding will be considered in light of the balancing of state interests.

65. Clearly, the numerous references throughout the Comprehensive Plan to aesthetics indicate that visual considerations are of primary importance to the City with respect to its development of the land annexed by Commerce City near Denver International Airport, including the E-470 corridor.  However, it must be recognized that this interest is heavily weighted as a local concern. 

66. Commerce City’s argument that Section 5.3.8 of the Comprehensive Plan applies to E-470 as a roadway fails.  Section 5.3.8 identifies elements that should be applied in the design of streetscapes to achieve the appropriate visual continuity. Subsection H pertains to the placement of utilities, and provides, whenever possible, utility lines should be placed underground to minimize impact to primary streetscape design elements.  However, Tri-State properly points out that streetscapes for freeways are specifically addressed in §§ 5.3.1 and 5.4.  Having specifically addressed the matter in 5.4, it would be presumed that it was intended to be excluded from 5.3.8.  Support for this interpretation is found in the recognition of inconsistent signage provisions between 5.4 and 5.3.8.  Further, the record does not demonstrate application of City Council’s interpretation during consideration of Resolution No. 83.  

67. The views of the mountains and Front Range will be affected by residential and commercial uses on both sides of the transmission lines. However, there is a substantial question as to the extent of the impact on the view shed from planned multi-story development along E‑470.  Short-term view shed impacts may be attributable to the proposed project; however, long-term impacts are at least as likely to be related to planned development that will be served by the utility infrastructure. 

68. Commerce City generally contends that the proposed project will impact a neighborhood’s sense of identity and pride, which is inconsistent with the objectives of the Comprehensive Plan.  However, there is little foundation for the opinions expressed.  It is clearly not the case that a community cannot have identity and pride because of an above-ground power line.

69. In sum, inconsistency of the proposed project with the Commerce City Master Plan is minimized.

c. Whether the proposed facility would exacerbate a natural hazard;

70. No party contends that the proposed facility would exacerbate a natural hazard.

d. Applicable utility engineering standards, including supply adequacy, system reliability, and public safety standards;

71. During the hearing, a consensus developed among the witnesses for all parties that the request to construct the proposed 4.5 mile 115kV transmission line underground did not impair either Tri-State's electric system reliability or public safety.  

72. Staff of the Commission specifically reviewed the proposed facility designed by Tri-State and United Power in light of applicable engineering standards.  Based thereupon, Staff agrees with Tri-State’s testimony that the proposed facility is a workable, safe, and reliable solution to meet identified electric needs.  Staff recommends approval to construct an overhead 115kV transmission line.  Hearing Exhibit 29 at 7-8.

e. The relative merit of any reasonably available and economically feasible alternatives proposed by the public utility, the power authority, or the local government;

73. The only two litigated alignments were above-ground adjacent to E-470 and underground in the Multi-Use Easement.   No evidence was presented as to the relative economics of any other alternatives.

74. Tri-State criticizes the local governments for failing to conduct engineering, geotechnical, economic or feasibility studies for a transmission facility design in compliance with conditional use permits approved by the local governments.  Thus, Tri-State argues that underground construction has not been shown to be reasonably available or economically feasible.  As to economic analysis, Tri-State argues that Commission approval of the Local Governments’ conditions could have precedential implications in the future.

75. Tri-State argues that a transmission facility design in compliance with conditional use permits approved by the local governments would require the consent of the E-470 Public Highway Authority.  The Local Governments admit that they cannot require the public highway authority to permit construction of a transmission facility design in compliance with conditional use permits approved by the local governments.  In any event, should a transmission line be buried, Tri-State contends that those benefitting from undergrounding facilities should bear the marginal cost of burial.

76. Commerce City criticizes Tri-State for not having made any effort whatsoever to conduct any analysis regarding economical impact of the local governments' land use decisions.  It is argued that Tri-State cannot sustain its burden in this proceeding by simply alleging, that Commerce City's and Adams County's permit requirements will result in an additional cost, and therefore Tri-State's ability to provide economical service to its members will be impaired.

77. Tri-State ceased efforts to determine the reasonable availability or economic feasibility of installing the proposed transmission line underground in the E-470 Multi-Use Easement because Commerce City failed to pay or provide a funding mechanism to explore whether the Multi-Use Easement would be compatible.  Such exploration would have provided for physical inspections to determine whether it is feasible to place the line in the Multi-Use Easement.  

f. The impact that the local government action would have on the customers of the public utility or power authority who reside within and without the boundaries of the jurisdiction of the local government;

78. Tri-State contends that the permit conditions will delay completion of improvements needed to ensure adequate and reliable electric service to United Power's members in the Project area and that Tri-State may not construct the project at all if the Local Government conditions are not overturned.  If the transmission line is buried at Tri-State's expense and without a cost recovery mechanism, none of the resulting cost will be paid by citizens of Adams County or Commerce City, except to the extent indirectly included in rates. 

g. The basis for the local government's decision to deny the application or impose additional conditions to the application;

79. In the early 1990's, Denver International Airport was constructed five miles from Commerce City.  Thereafter, approximately 43 square miles were identified as the Commerce City annexation area, and sought to take advantage of the unique opportunity of the new airport and the construction of E-470 to spur substantial economic growth and to allow Commerce City to re-define its image as the home of heavy industrialization on the Front Range.  The area annexed by Commerce City and covered by the Comprehensive Plan is designated the New Lands Annexation Area (the "New Lands"). 

80. Commerce City has identified the New Lands area as the future of Commerce City. As outlined in the Comprehensive Plan, the New Lands will some day become the primary commercial corridor of Commerce City. 

81. There are several residential developments located along 104th Avenue west of E-470, the largest of which is known as "Reunion." The remaining land near the project is primarily vacant today.

82. As addressed above, Commerce City implemented conditions intended to ensure and protect the local government’s vision for the New Lands.

83. Adams County required burial of the proposed transmission facility at the request of impacted neighborhoods, to protect wildlife at Barr Lake, to avoid above-ground construction in the buffer zone of Barr Lake, and health and safety issues.  Adams County required construction within the Multi-Use Easement because that is consistent with the purpose for the easement and the impact associated therewith has already been absorbed by the citizens of the county through the E-470 exercise of imminent domain.

h. The impact the proposed facility would have on residents within the local government's jurisdiction including, in the case of a right of way in which facilities have been placed underground, whether those residents have already paid to place such facilities underground, and if so, shall give strong consideration to that fact; and

84. The criteria regarding payment made to place facilities underground is not relevant as no party contends payment for any portion of undergrounding lines.  

85. Tri-State contends that the proposed facility minimizes impact upon the residents of Adams County and Commerce City; has no adverse health and safety impacts; has no unacceptable or unmitigatable aesthetic and visual impacts; and does not detrimentally affect property values or development potential.

86. Commerce City residents appearing at the City's public hearing overwhelmingly supported burying the line underground in the E-470 Multi-Use Easement. See Exhibit G to Hearing Exhibit 20, at p. 164, lines 17- 18; p. 166, lines 6-7; p. 168, lines 21-22; p. 201, lines 13-20; and p. 205, lines 11 - 14.  Notably, only one of the cited references makes any reference to the manner and extent of payment associated therewith.

87. The Landowners are partners in two business ventures (TR Ranch and Cutler Farms).  They advocate that the proposed facility should be built within the Multi-Use Easement previously condemned for this specific purpose on both the east and west sides of E-470.  See Hearing Exhibit 21, p. 4-7 and Hearing Exhibit 22, p. 3-4).  The Landowners oppose conventional overhead construction because of perceived adverse health effects from high voltage power lines, increased noise levels and loss of view shed or aesthetics which translates into loss of property value.  See Hearing Exhibit 26, p, 7-10). The Landowners contend that all damages to property owners can be eliminated by underground construction in accordance with the adopted Master Plans of both jurisdictions. 

88. The Commission does not regulate the rates Tri-State charges or the design of such rate.  Thus, specific customer rate impacts will not be addressed further. 

i. The safety of residents within and without the boundaries of the jurisdiction of the local government.

89. Substantial evidence was offered regarding the proposed facility as well as underground construction consistent with conditions imposed by the Local Governments.  Either facility can be safely constructed.  No safety risks have been demonstrated as to either litigated facility.

3. Condition Requiring Underground Construction in the Multi-Use Easement at Tri-State Expense

90. Commerce City appropriately argues that Tri-State's reliance upon its board policies is irrelevant to the Commission’s consideration. Such policies do not bind the Commission.  Unilateral policies that are adopted by the Board of Directors without Commission consideration or approval are of little probative value to the dispute at issue.  Such policies only assist in understanding the basis for Tri-State actions.

91. Particularly in an instance where rates are not regulated, the reasonableness of impairment must be considered at the utility level, rather than the bill or customer impact.  This is also appropriate because any amount could be arguably of negligible impact if spread over a large enough customer base.  

92. The letter and spirit of applicable authorities is intended to foster solutions in the public interest, not to support gamesmanship of the process.  The public utility has utility expertise to address questions and concerns raised by local governments.  Tri-State’s arguments that the local governments failed to conduct an independent public utility analysis fails to fully consider the utility’s role in the permitting process.  On the other hand, it is the responsibility of the local government permitting process to obtain the necessary information to support its findings.  In many ways, this appears to be a case of missed opportunities.

93. It is uncontested that Tri-State’s proposed project will cost less to construct than a transmission facility design in compliance with conditional use permits approved by the local governments.  The cost differential to underground the transmission line in the Multi-Use Easement is estimated at approximately $8,000,000 (Hearing Exhibit 4, p. 6-8).  Tri-State conceded on cross-examination that the incremental cost for this line, alone, did not unreasonably interfere with Tri-State’s ability to serve.  The Local Governments express no interest in, or ability to, contribute to the cost of underground construction of a transmission line.  

94. The estimated cost of overhead construction of the proposed project is approximately $1.6 million.  Hearing Exhibit 4, at 6.  The estimated construction cost to underground the line consistent with the conditional use permits would cost approximately six times the cost of traditional above-ground construction.

95. Being called upon to balance the State’s need for electric transmission facilities with local interests at issue, the Commission must consider the foundation for the conditions and Tri-State’s “slippery slope” argument as to the precedential nature of conditions imposed.  The Commission cannot ignore the cumulative effect of the significant cost of undergrounding transmission facilities based upon general desires of local interests.   Consistent with the public comments in this proceeding, people commonly wish that a power line not be in their “back yard,” so to speak.  Yet, because of the need for power, lines must be placed somewhere.  In balancing state interests, no unique need or interest has been shown to overcome the state interests in economic transmission facilities such that undergrounding should be required as a utility expense.  In absence of the Commission adopting a state-wide policy that a prudent public utility buries all transmission facilities, obviously at a significant expense, there simply is no basis to draw lines for which lines to bury.  Thus, the slippery slope would likely occur.

96. In Public Service Company of Colorado v. VanWyk, 27 P.3d 377 (Colo. 2001), the Supreme Court reviewed various aspects of the Commission’s jurisdiction.  After recognizing that the Commission does not have authority to adjudicate property rights, the court concluded that “the PUC also does not have authority to adjudicate questions related to damages stemming from property ownership and torts committed against either the property or the owner.” Id. at 385.

97. The Commission is the arbiter of reasonable utility practices.  An overhead transmission line will serve the State interest in the matter at issue.  It is found that construction of an overhead transmission line is consistent with the Commission’s currently policy regarding reasonable utility practices.    

98. The Commission commonly approves construction of overhead electric transmission facilities as part of prudent utility practices.  Applying practices found to be reasonable, the Commission has necessarily given consideration to the interests and impacts of affected property owners.  Beyond that, the quantification, extent, and compensability of harm to specific property interests from public utility operations are property interests left to the affected parties.

99. In absence of the Commission finding the proposed facility to be unreasonable, requiring a utility to incur significant costs to avoid harm to specific affected property interests is the opposite side of the same coin as to adjudicate the rights of property owners affected by reasonable public utility operations (i.e. compensation by paying avoidable costs to avoid damages or paying damages to affected owners).  A significant portion of the evidence presented relates to the manner and extent of damages or compensation arising from public use of land.  Thus, the probative value of this evidence is lessened when weighing local and state interests in the matter at hand.

100. The Commission is obliged to ensure economic utility service.  The marginal cost to underground the transmission line at issue is not a cost necessary to provide utility service and overhead construction has not been shown to be unreasonable.  The cost to underground is a controllable cost because it is an avoidable cost.  

101. The legislature has not explicitly defined “economical” as the term is applied in § 40-2-104 C.R.S.  Merriam Webster online defines the term as “careful, efficient, and prudent use of resources.”  See MerriamWebster.com.  Black’s Law Dictionary defines “economy” as “[f]rugality; prudent expenditure of money or use of resources.”  Such common definitions of the term have reasonable application here.

102. The Commission may clearly consider property interests of adjacent property owners in determining reasonable utility practices. However, the Commission has not adopted the position that prudent utility practices require burial of otherwise reasonable electric transmission facilities (i.e. technically feasible and not an unreasonable land use).  Thus, under the Commission’s current policy, economical service does not include underground construction unless overhead construction is not feasible or overhead construction would be an unreasonable land use.

103. By Decision No. C04-0093, the Commission provided representatives of local interests an opportunity to underground a transmission line if they were willing to pay the additional construction costs.  This was a practical balance in that proceeding of the conflicting interests leading to the undergrounding mandate.  If undergrounding were considered in this docket to balance the state and local interest, it would be difficult, if not impossible, to accurately calculate and allocate benefits upon which marginal costs would be allocated.  

104. While the most direct beneficiaries of undergrounding (e.g., eliminating visual impacts of an overhead line) are mainly local interests, it cannot be assumed that Local Governments can never require burial or that those demanding facilities could never contribute to cost.  To assume that 100% of the benefits inure to adjacent landowners falsely assumes a constant above-ground alternative.  

105. Increased capacity increases Tri-State’s ability to provide service and increase revenues.  Customers benefit from improved reliability and capacity.

106. The Landowners contend that the owner of the Multi-Use Easement, the E-470 Public Highway Authority, is a beneficiary of underground construction of the transmission line with means to recover construction costs.  While one of many potential funding mechanisms may have been identified, this argument is one indication of the vast complexity that would result from adopting the position advocated.  In any event, no basis has been demonstrated upon which the Commission can require the Authority to contribute to the costs of construction.

107. Commerce City contends that Tri-State's proposal to install the lines above ground on the private property east of the E-470 Multi-Use Easement would diminish view sheds for owners and occupants of future businesses, hotels, and residences, as well as drivers and passengers of vehicles travelling on E-470.  Commerce City also contends that above-ground construction will negatively impact property values in the area due to a public perception that power lines are a health hazard. Believing that most people would rather live and work in an environment that does not have power lines, Commerce City contends that higher the property values yields higher quality of development in the area.  Commerce City argues such impacts are contrary to the Comprehensive Plan's emphasis on protecting views.

108. Even if it is possible to properly allocate costs based upon benefits achieved from an underground transmission line, no party demonstrated the Commission’s ability to implement and enforce such allocation.  Systematically, there is a potential mismatch in costs and benefits based upon parties affected and parties to an action before the Commission.  If all landowners whose property is traversed by (or near by) a transmission line are not parties to the Commission proceeding that are ready, willing, and able to contribute allocated construction costs, the Commission simply has no means to ensure that costs allocated to all landowners are recovered.  To order the same in absence of an ability to enforce a Commission allocation would improperly jeopardize public utility service.  Similarly, if a transmission line is constructed outside of a utility’s service territory, the Commission has no means to ensure utility service to those relying upon the facility by recovery of costs allocated to local landowners.  Also, particularly without reciprocal benefits, what equity would require someone outside of the utility service area to pay for burial of a line that is not needed by them and from which no use or benefit will be received?

109. It is impossible for the Commission to allocate cost of an underground power line to all beneficiaries based upon the record presented.  Equally, it is not likely appropriate to ignore the contribution of those demanding facilities to cost causation.  Even if possible, the Commission has no means to impose a funding mechanism impacting all affected.  Such opportunities lie elsewhere.  

110. Despite the fact that Commerce City has been aware of the proposed improvements for several years, it does not appear that City Council considered pursuit of funding mechanisms to contribute to the cost of construction until December 2006.  See Exhibits G and H to Hearing Exhibit 20 at 225.  Based upon comments during discussion regarding potential undergrounding, perhaps the requirement for Tri-State to fully fund underground construction was based more upon City Council’s failure to timely pursue alternatives than any considered principle resulting in the condition.

111. By Decision No. C08-0607, Docket No. 08I-227E, the Commission initiated a comprehensive investigative docket regarding electric transmission issues and announced its Preliminary Statement of Goals.  While comment is requested and the statement is preliminary, the Commission recognizes the State’s need for electric transmission facilities, effective planning means, as well as funding means.  The Commission generally expressed a belief that the beneficiaries of enhanced transmission infrastructure should bear the associated costs and recognized that beneficiaries are not limited to those that directly receive the energy delivered over new transmission facilities.  Benefits are also derived by those that benefit from improved system reliability and improved cost of service (i.e. those creating demand for the facility).  Such a proceeding is an appropriate venue to consider overall Commission policy, including the state-wide impacts of such policy.

112. By imposing 100% of the cost to construct the transmission line underground upon Tri-State, the state interests in the project have been absolutely subordinated to interests of the local governments.  Consistent with the prior policy of the Commission defining reasonable utility practices, and under the facts presented in this docket, imposition of significant avoidable construction costs to underground transmission facilities that are not necessary to provide utility service is not a prudent, frugal use of resources.  Such a significant unilateral condition contrary to the State’s interests in transmission facilities and unreasonably impairs economic service.  This determination does not rest upon Tri-State’s ability to pay. 

113. Without regard to the finding regarding the Local Government condition, the requirement to construct in the Multi-Use Easement will be addressed further.  Approval of a conditional use permit for the construction of a transmission line does not grant access to the property over or under which the line will be constructed.  Notably, Adams County relied upon the representations of Tri-State: “Tri-State is not the fee owner of the land proposed for the transmission line easement. Easements will be obtained and recorded with the Adams County Clerk and Recorder following approval of the conditional use permit request. Tri-State states in their explanation that during the planning phase, utilities typically do not own the lands that are being analyzed and considered. Tri-State further states it is not practical nor in the economic interest of consumers for utilities to purchase land or land rights for alternatives that ultimately may not be used for utility purposes. Only the land rights for the easements, which are approved by this conditional use permit, will need to be acquired.”  Exhibit AMM-2 to Hearing Exhibit 17 at 3.  Commerce City also relied upon a similar statement:  “The applicant states that utility companies typically do not own land that is analyzed during the planning phase of their work. However, pursuant to Colorado Revised Statute 38-2-101 and 38-5-105, as a public utility Tri‑State has the authority to acquire the necessary land rights through eminent domain. The applicant also states that they acquire the land rights only for easements that are needed.”  Exhibit D to Hearing Exhibit 20 at 3.

114. In connection with the construction of E-470, property was condemned for public purposes including multiple use easements generally intended to provide for the construction of utilities.  See e.g. Hearing Exhibit 21 at 4-7 and Hearing Exhibit 22 at 3-4.  The multiple use easement is generally adjacent and parallel to the path proposed by Tri-State.  Tri-State has not determined the feasibility of constructing the proposed facility above ground or below ground in the Multi-Use Easement.  Illustratively, it is not known whether the Multi-Use Easement is adequate for construction of the proposed above-ground facility.  Alternatively, this facility could exhaust the entirety of the Multi-Use Easement on one side of E-470.  If so, is that a desirable and intended use of the Multi-Use Easement?

115. It is undisputed by Tri-State that Adams County required meetings with the E-470 Public Highway Authority.  See Montoya Direct, 11, line 1-12, line 7.  Although Tri-State communicated with E-470 staff, it is further undisputed that the Board of the E-470 Public Highway Authority never considered any proposal for this transmission facility to be constructed in the Multi-Use Easement.  It was stated that E-470 staff would not support construction above ground.  Tri-State's objections regarding the Multi-Use Easement are based upon preliminary communications between Tri-State and E-470 staff that do not have decision making authority for the E-470 Public Highway Authority.

116. Like any other property, Tri-State must obtain access to the Multi-Use Easement through agreement or condemnation.
  The E-470 Public Highway Authority has extraordinary statutory authority regarding the Multi-Use Easement.  One cannot assume the cost and access issues anticipated by Tri-State.  Tri-State has not yet attempted to obtain use of the Multi-Use Easement or any other property affected by the proposed facilities.  Thus, it is premature to consider whether the location aspect of the condition unreasonably impairs safe, reliable, and economical service.

117. The E-470 Public Highway Authority is an Authority under the PHA Law.  Nicholl v. E-470 Pub. Highway Auth., 896 P.2d 859 (Colo. 1995); Board of County Comm'rs v. E-470 Pub. Highway Auth., 881 P.2d 412 (Colo. Ct. App. 1994)(rev’d on other grounds).

118. The Public Highway Authority Law, § 43-4-501, et seq., C.R.S. (1993 Repl. Vol. 17) (the PHA Law), authorized the formation by intergovernmental agreement of political subdivisions known as public highway authorities, “to finance, construct, operate, or maintain all or a portion of a beltway or other transportation improvements in a metropolitan region.”  § 43-4-502(c).  Such an authority is a body corporate and political subdivision of the state created pursuant to the PHA Law.  § 43-4-503(1) C.R.S.

119. "All powers, privileges, and duties vested in or imposed upon the authority shall be exercised and performed by and through the board."  § 43-4-505.  An authority constitutes “a separate political subdivision and body corporate of the state and shall have all of the duties, privileges, immunities, rights, liabilities, and disabilities of a public body politic and corporate."  § 43-4-504(1) C.R.S.

120. The E-470 Public Highway Authority is granted broad statutory powers concerning a public highway.  See generally, the PHA Law.  Illustratively, the authority is specifically empowered to transfer dominion over all or any portion of a public highway financed, operated, maintained, or constructed by the Authority.  § 43-4-513 C.R.S.  The authority has broad powers to cooperate with persons as well as governmental units.  See §§ 43-4-510 and 43-4-511 C.R.S.  The authority is authorized to create local improvement districts. § 43-4-507 C.R.S.

121. At this point in time, Tri-State has not shown that the requirement to place the proposed facility in the Multi-Use Easement unreasonably impairs the ability to provide safe, reliable, and economic service.  As it would with any other property owner, Tri-State must proceed to attempt negotiations for construction within the Multi-Use Easement.  

122. The Commission generally encourages utilities to timely plan for future needs.  The Commission also supports cooperative local and regional land use planning regarding location, construction, and improvements to major utility facilities with due consideration to affected state interests.  Therefore, the condition to construct the proposed facilities in the Multi-Use Easement will not be overturned at this time. However, in order to minimize delay, should such condition prove to unreasonably impair the ability to provide safe, reliable, and economic service, Tri-State will be allowed to seek further relief as to this condition by motion filed in this docket.  

4. Condition Regarding Property Tax

123. Tri-State first objects to the property tax condition because it was not identified during the conditional use permit process.  The manner in which a city or county pursues its authority through the adoption of a zoning decision or resolution is beyond the Commission’s jurisdiction under § 29-20-108(5), C.R.S.  Should Tri-State believe that the Local Governments adoption of the same is contrary to law, the appeallate remedy lies elsewhere.
124.  Tri-State next addresses practical implications of the condition.  Tri-State would be subject to an indefinite liability in perpetuity.  Not being the property owner, and potentially having an adverse interest to the property owner, it is unknown if and how Tri-State would protect its interests.  In any event, the condition would impose a significant burden on Tri-State for years to come to determine whether an increase in property taxes on a property crossed by the transmission line is attributable solely to the existence of the transmission line on a property.  Further, if benefits accrue to the property owner as a result no basis has been shown upon which the owner should not pay tax associated with such benefit.

125. Next, Tri-State contends that the County has no legal authority to shift the property tax liability of a private landowner to a third party.  The County offered no basis in support of such allocation.  While the Commission has concerns in this regard, the condition will not be overturned on this basis as the Commission is called upon to balance interests, not to review the lawfulness of the local government condition.

126. Finally, the condition has no reasonable relationship to land use. 

127. Based upon the foregoing considerations, it is found that the condition unreasonably impairs economic public utility services and will be overturned.

III. ORDER

A. The Commission Orders That:

1. The application and appeal filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on July 5, 2007 for a determination by the Commission pursuant to § 29-20-108(5), C.R.S., that the conditions imposed by the Local Government Phase II of Tri-State’s United Power System Improvement Project will unreasonably impair Tri-State’s ability to provide safe, reliable, and economical service to the public is granted, in part, consistent with the above discussion.

2. That portion of the condition in paragraph #8 of Resolution No. 2006-83 requiring that the transmission line be installed underground and that Tri-State Generation and Transmission Association, Inc., pay all costs is reversed.

3. That portion of Condition 8 of the Zoning Hearing Decision – Case #RCU2006-00001 United Power/Tri-State requiring that the transmission line be installed underground and that Tri-State Generation and Transmission Association, Inc., pay all costs is reversed.

4. Condition 4 of the Zoning Hearing Decision – Case #RCU2006-00001 United Power/Tri-State requiring Tri-State to "pay all incremental increases in property taxes resulting from the physical improvements to the property as a result of the transmission pole/line as determined by the County Tax Assessor, if any" is reversed.

5. Tri-State must make reasonable pursuit of terms of access the Multi-Use Easement of the E-470 Public Highway Authority for construction of a transmission facility in compliance with this Recommended Decision.  In the event that those portions of paragraph #8 of Resolution No. 2006-83 and Condition 8 of the Zoning Hearing Decision – Case #RCU2006-00001 United Power/Tri-State requiring construction in the Multi-Use Easement prove to Tri-State to unreasonably impair its ability to provide safe, reliable, and economic service, Tri-State may seek further relief as to these conditions by motion filed in the this docket.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Request for reconsideration of Decision No. C07-0769 was denied by Decision No. C07-0879.


� If the commission finds that additional time is required, it may, by separate order, extend the time for decision by an additional period not to exceed ninety days.   § 40-6-109.5(1).


� The decision is the subject of a pending appeal in Civil Action No. 05CV79 in the District Court for San Miguel County, Colorado.


� Tri-State’s argument that the facts support above-ground construction because there is inadequate time to build an underground facility is specifically rejected.  To allow otherwise would merely encourage filings to be made when underground construction could not be timely completed, consistent with Tri-State’s expressed preference for above-ground construction.


� There is no evidence to show that any portion of the project exceeding height restrictions lies in unincorporated Adams County.  Height restrictions were not addressed by the County as a basis requiring underground construction and the proposed project was not shown to create an unreasonable land use. 


� The Commission makes no finding as to Tri-State’s ability to condemn E-470 Public Highway Authority land or that all attempts must be exhausted to demonstrate that the condition unreasonably impairs economic service.  However, the effect of the outcome of such a determination is prematurely presented.
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