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I. statement

1. The above-captioned application was filed with the Commission on March 21, 2008 by Applicant 3B Transport, LLC (3B).  The Notice of Applications Filed was issued to the public by the Commission on March 31, 2008.   

2. R&R Transportation, Inc. (R&R), timely filed their intervention by right on April 30, 2008.  Although the filing failed to include a certificate of service, R&R mailed a copy of the pleading to 3B at the address of record on May 15, 2008, along with a list of witnesses and a list of exhibits (i.e. not copies). 

3. By minute entry during the Commission’s weekly meeting held May 7, 2008, this matter was referred to an administrative law judge (ALJ) for disposition.

4. By Decision No. R08-0506-I, the procedural schedule governing this matter was modified, parties were ordered to address representation, and a hearing was scheduled.  The copy of Decision No. R08-0506-I mailed to the Applicant by the Commission was returned to the Commission as undeliverable.

5. On May 21, 2008, 3B file a motion requesting that R&R’s intervention be stricken because it did not receive a copy of R&R’s intervention.

6. On June 18, 2008, R&R objected to the request to strike intervention.  R&R states that, in addition to timely intervening, a copy of the filing was subsequently mailed to 3B’s address of record.  Additionally, R&R provided a photocopy of the envelope used for the mailing that was returned as undeliverable.  R&R also demonstrated that it is eligible to proceed without representation, as required by Decision No. R08-0506-I.

7. By Decision No. R08-0713-I, a prehearing conference was scheduled.  At the scheduled time and place, the ALJ called the conference to order.  Applicant 3B appeared through Abemelek Alemayehu, it’s President.  R&R did not appear.

8. Initially, Mr. Alemayehu explained that basis upon which he is not required to have representation in this docket.  Applicant 3B will be allowed to proceed without counsel.

9. Pending motions were addressed.  It appears that 3B’s failure to properly receive pleadings and decisions rests solely 3B’s inability to receive mail at the address provided.  Mr. Alemayehu indicates that the mailing address problems have been resolved.  
10. R&R timely intervened of right, but failed to timely serve a copy of the pleading upon 3B.  However, based upon documentation filed, it is clear that R&R tardily served 3B with its intervention.  It is equally clear that any delay in notice to 3B of the timely filed intervention causes no harm in light of the procedural posture of the docket.  In all probability, timely service would have been undeliverable as was the tardy service and the Commission’s decision.
11. Mr. Alemayehu explained that he will be the only witness appearing on 3B’s behalf at hearing and that a copy of all anticipated exhibits were included with the application filed.  However, 3B requested an opportunity to supplement the exhibits to be used at hearing.  The request will be accommodated, as ordered below.

12. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  It is specifically noted that the parties must file and serve a copy of exhibits to be used.  It is not adequate to provide a list of exhibits without providing a copy. 

13. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  

14. Each party is specifically reminded that all filings with the Commission must also be served upon all other parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

II. ORDER

A. It Is Ordered That:  

1. The hearing currently scheduled in this matter to be held on July 30, 2008, is vacated. 

2. Hearings in this matter shall be conducted at the following date, time, and place:  

DATE:

August 21, 2008  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado  

3. Applicant 3B Transport, LLC, must supplement or file, as applicable, its list of witnesses and copies of its exhibits that it will present at hearing no later than July 31, 2008.

4. All intervenors must supplement or file, as applicable, their respective list of witnesses and exhibits to be presented at hearing no later than August 10, 2008.

5. The request of 3B Transport, LLC to strike the intervention of R&R Transportation, Inc. is denied.

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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