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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On January 2, 2008, Commnet Wireless, LLC (Commnet) filed an application pursuant to §§ 214 and 254 of the Communications Act of 1934, as amended and Rules 2187 and 2847 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, requesting designation as an eligible telecommunications carrier (ETC), and Eligible Provider (EP) in the State of Colorado.  The application was supplemented on January 8, 2008.

2. On January 3, 2008, the Commission issued notice of the application. 

3. The Commission deemed the application complete by minute entry at the weekly meeting held February 13, 2008, and the matter was referred to an administrative law judge (ALJ) for disposition.  

4. The Colorado Telecommunications Association (CTA), CenturyTel of Eagle, Inc. (CenturyTel), the Colorado Office of Consumer Counsel, and Staff of the Colorado Public Utilities Commission (Staff) timely intervened of right.

5. By Decision No. R08-0261-I, a procedural schedule was established and a hearing was scheduled.  

6. On May 16, 2008, the Motion for Commission Approval of Stipulation and Settlement Agreement Between Commnet Wireless, LLC on Behalf of Itself and its Wholly-Owned Subsidiaries Elbert County Wireless, LLC and Commnet Four Corners, LLC, Staff of the Public Utilities Commission of the State of Colorado, and the Colorado Office of Consumer Counsel (collectively, the Settling Parties) was filed.  The Settling Parties having resolved their differences, they entered into a Stipulation and Settlement Agreement (Stipulation), filed with the motion, and request that the Commission approve it.

7. By Decision No. R08-0618-I, CenturyTel of Eagle, Inc.’s Motion for Partial Summary Judgment filed April 25, 2008, was denied.

8. The ALJ construed that stipulation as having been filed pursuant to Rule 1407(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  Consideration of the motion and stipulation was consolidated and addressed at the scheduled hearing.  See Hearing Exhibit 6.

9. At the assigned time and place, the hearing was called to order.  All parties appeared and participated through counsel.  During the course of the hearing, testimony was offered by Louis J. Tomasetti, Kenneth J. Borner on behalf of Commnet; Edith Ortega on behalf of CentryTel; Cory Skluzak on behalf of the Office of Consumer Counsel (OCC), and Gary A. Klug on behalf of Staff.  Exhibits 1 through 8 were identified, offered, and admitted into evidence. 
10. Post-hearing Statements of Position were filed by Commnet, CenturyTel, and the OCC.  CTA filed a Statement of Position adopting the statement filed by CentryTel.  Staff filed a Statement of Position adopting the statement filed by Commnet.  
11. It was clarified at the hearing that the operating companies Commnet Four Comers, LLC and Elbert County Wireless, LLC are the two entities requesting designation as ETC/EP providers by the Application.  Commnet Four Comers, LLC and Elbert County Wireless, LLC are the owners of the Federal Communications Commission (FCC) licenses and the operating companies of Commnet Wireless, LLC, their parent.

12. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. Findings and Conclusions 

13. On May 8, 1997, the FCC issued its Universal Service Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996. The FCC provided further guidance on ETC designation in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd 6371, 6384 (2005).

14. The Universal Service Order provides that only ETCs designated by a state public utilities commission (State Commission) shall receive federal universal service support. The Commission, upon its own motion or upon request, designates a common carrier meeting the requirements of the Act as an ETC for a Commission-defined service area.  47 U.S.C. § 214(e). 

15. To be designated as a federal ETC, a carrier must: (1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 Code of Federal Regulations (C.F.R.) § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution, 47 U.S.C. § 214(e); Universal Service Order, 12 FCC Rcd at 8791.

16. The FCC's supported services set forth in 47 C.F.R. § 54.101(a)(l)-(9) are:
a. voice grade access to the public switched telephone network;

b. local usage;

c. dual tone multi-frequency signaling or its functional equivalent;

d. single-party service or its functional equivalent;

e. access to emergency services;

f. access to operator services;

g. access to interexchange service;

h. access to directory assistance; and

i. toll limitation for qualifying low-income consumers.

17. In areas served by a rural telephone company, 47 U.S.C. § 214(e)(2) further requires the Commission to determine that the designation of an additional ETC is in the public interest. 

18. The Commission has adopted its own rules for implementing 47 U.S.C. § 214(e)(l)-(2) of the Act which appear at 4 CCR 723-2-2180 through 2191, which rules are consistent with § 214(e) and the FCC's Rules. 

19. The Colorado High Cost Support Mechanism (HCSM) was established by § 40-15-208, C.R.S., to provide funds to eligible carriers for the provision of universal service in high cost areas of Colorado.

20. In order to be eligible to receive funding from the HCSM, a carrier must be designated as an EP in accordance with 4 CCR 723-2-2847. 

21. The foundational principle in § 40-15-208(2)(a), C.R.S., provides:  “The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.”  Notably, this foundational principle is not a one-time test, but is ongoing in nature.  The phrase “is receiving funds” is temporal with the receipt of funding (i.e., the statute specifically requires that the condition be met at receipt of funds, not at designation for eligibility to request funding).  As no funds are received upon designation, the statute does not require strict application for designation.

22. Rule 2847 sets forth the procedures for designation as a provider eligible to apply for support through the HCSM.  Designation alone does not result in receipt of funds; rather, the provider demonstrates awareness and agreement as to the terms of high cost support funding and a preliminary showing of eligibility to receive funds.   

23. It is noteworthy that Commission rules specifically contemplate applications for EP designation being filed contemporaneously with an application for a Certificate of Public Convenience and Necessity (CPCN), Letter of Registration, or an alternative form of regulation.  Because a provider applying for a CPCN to serve, by definition, cannot be serving any local exchange customers in the proposed territory, it would be impossible for such a provider to demonstrate the provision of service across the proposed territory or that it has any cost of providing local exchange service to its customers in the proposed territory.  Thus, it is reasonable that the Commission contemplated an initial showing to obtain designation apart from the showing statutorily required when it is receiving support funding.  

24. Commnet acknowledges that the Application seeks only EP designation, rather than the receipt of any funding for the provision of service.    

25. Despite the title of Rule 2847, its scope is broader than designation alone.  It also addresses eligibility to receive support.  Illustratively, the portability of support is independent of eligibility for designation as an EP.  Further, provider eligibility to receive support for services provided via resale does not control eligibility for designation as an EP.  Some portions of the rule only apply to providers already designated as an EP.  Illustratively, Rules 2847(f) and (g) only apply to providers designated as EPs.  Therefore, designation alone (the only relief sought by Commnet) requires compliance only with Rules 2847(a) and (b).  

A. Stipulation and Settlement Agreement

26. The Settling Parties contend that approval of the Stipulation, and thereby the Application, is in the public interest and that it should be approved.

27. In its Application, Commnet sought ETC and EP designation in wire centers within Commnet's licensed service areas under call signs KNKR202 and WPOK596 in 23 non-rural wire centers served by Qwest Corporation and 43 wire centers of 12 rural Incumbent Local Exchange Carriers, and as listed on Exhibit C to the Application.  Attachments 1, 2, and 3 to the Stipulation replace Exhibits B, C, and D to the Application which clarifies the wire centers for which Commnet seeks ETC and EP designation. This revised list removes wire centers inadvertently listed on Exhibit B to the Application that were also contained on Exhibit C and removes the Panhandle Telephone Cooperative, Inc. wire center and Pioneer Telephone Association, Inc. wire center that are served across state boundaries. The Sunflower wire center was also eliminated from the list at this time with the expectation that Commnet may request certification at a future date for these wire centers.

28. The area where ETC/EP designation is sought is set forth in Attachment 2 to Hearing Exhibit 6.  Designation of Commnet as requested in this Application will serve the public interest by providing consumers with an alternative to wireline service, foster competition among wireless providers, and enable some customers presently unserved or underserved to obtain a broader range of telecommunications services.  By virtue of entering into the Stipulation, Commnet also commits to undertake substantial obligations to benefit the public interest and acknowledged the two-step process to receive ETC/EP funding. 

29. Commnet agreed to offer its universal service offerings throughout the entire geographic support area.  In response to requests for service for which Commnet cannot initially provide adequate service, a seven-step process will be implemented as outlined in the Stipulation at 7, ¶12 (Hearing Exhibit 6). While Commnet will use approximately 47 existing cell towers to provide service after modifications to provide retail service, plans are in place to construct an additional 45 sites to provide coverage throughout the involved service area.  

30. Rule 47 C.F.R. § 54.201(d)(1) recognizes that a provider is eligible for designation as an ETC where services provided may rely, at least in part, upon resale of another carrier's services. The evidence shows that it is not Commnet's intent to rely extensively or exclusively on resale of another carrier's services in order to provision services to Commnet's retail customers. However, to the extent such resale arrangements are necessary on a temporary basis, Commnet committed to enter into interconnection agreements and other arrangements with other carriers in order to accommodate its customers' requests for service. Service provided through resale or resale service combined with other services is not eligible to receive support from the HCSM. Rule 2847(c). 

31. Paragraph 11 of the Stipulation inadvertently includes a reference to “NECC’s.”  

32. The Stipulation provides that Commnet is in compliance with 4 CCR 723-2-2847(b)(I)(E).  While meeting designation requirements, along with any other applicable requirements, Commnet must show eligibility for the receipt of funding prior to the receipt of high cost support funding, specifically including that it will not be receiving funds from the Colorado HCSM or any other source that, together with revenues, as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to Commnet’s customers

33. Commnet has undertaken substantial obligations through the Stipulation to benefit the public interest.  It is found that Commnet has demonstrated that, more likely than not, it will implement planned service offerings eligible for support throughout its proposed territory.  As addressed above, a further showing will be required prior to the receipt of Colorado high cost support funding, consistent with Rule 2847(f)(I).

34. CenturyTel contends that even if the Commission is inclined to accept the Stipulation, modifications are necessary.  Among them are references to current provision of service when Commnet’s wholesale wireless network will not be modified for retail service for 18 to 24 months.  However, Commnet has acknowledged and agreed to provide service on a resale basis pending completion of its own network.  Thus, the Stipulation will not be modified on this point.  In any event, Commnet must comply with its obligations under the Stipulation and applicable rules.

35. CenturyTel also contends that the Stipulation should be modified as to compliance with Rule 2847(a), 4 CCR 723-2, because Commnet does not yet provide basic local exchange service.  The language of the Stipulation in ¶10 is prospective in its nature and mandate.  The stipulating parties submit that Commnet meets the requirement of Rule 2847(a) of substantial compliance with Commission rules.  No party has overcome the showing or demonstrated that Commnet is not in substantial compliance with Commission rules.  Thus, the Stipulation will not be modified on this point.  

B. No Current Retail Services.

36. CenturyTel asserted that Commnet's eligibility to receive funding was impaired by the fact that Commnet does not presently offer retail service to the customers which it has yet to acquire. (See generally Exhibit 7.) However, as has been previously determined by the FCC, it is not necessary for a new entrant to actually be providing the proposed service in the proposed service territory in order to obtain ETC/EP designation.

37. The FCC issued a Declaratory Ruling to resolve the controversy regarding whether § 214(e)(1) of the Act requires a common carrier to provide supported services throughout a service area prior to being designated an ETC.  The FCC has stated:  

We believe that it is unreasonable to expect an unsupported carrier to enter a high-cost market and provide a service that its competitor already provides at a substantially supported price. If new entrants are not provided with the same opportunity to receive universal service support as the incumbent LEC, such carriers will be discouraged from providing service and competition in high-cost areas. Consequently, under an interpretation of section 214(e) that requires new entrants to provide service throughout the service area prior to designation as an ETC, the benefits that may otherwise occur as a result of access to affordable telecommunications services will not be available to consumers in high-cost areas. We believe such a result is inconsistent with the underlying universal service principles set forth in section 254(b) that are designed to preserve and advance universal service by promoting access to telecommunications services in high-cost areas. 

Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, 15 FCC Rcd 15168, 15173 (FCC 2000).

38. The FCC concluded that a new entrant can make a reasonable demonstration to the State commission of its capability and commitment to provide universal service without the actual provision of the proposed service.  Declaratory Order at ¶24, Release No. FCC 00-248, In re Federal-State Joint Board on Universal Service, 15 FCC Rcd 15168 (FCC 2000), CC Docket No. 96-45.  Illustratively, a reasonable demonstration may be made by showing the extent to which the carrier may otherwise be providing telecommunications services within the state or through a sworn affidavit signed by a representative of the carrier to ensure compliance with the obligation to offer and advertise the supported services. Id.  The FCC’s application and interpretation of its own rules is paramount to the Commission’s consideration.  Because the ability and willingness to provide service can be demonstrated without actual provision of service, CenturyTel’s argument that 47 C.F.R. § 54.201 requires that service must be provided over Commnet facilities as a precondition of designation must fail.

39. Commnet offered substantial testimony regarding its history of wholesale operations in the state providing services to a variety of nationally recognized wireless customers, in addition to its proposed service technology.  Commnet currently operates approximately 47 cell towers and intends to construct 45 more towers in the new proposed ETC area allowing it to provide service to customers in all locations for which it seeks designation.  Conversion of Commnet's wholesale service network to retail operations is planned following its ETC/EP designation.  Commnet acknowledged that it would need to invest its own capital to modify its existing wholesale service facilities to accommodate the provision of retail services as well as construct additional cell sites for provisioning retail services. (See Hearing Exhibit 3.)

40. Although Commnet currently provides no service to end-use customers, the substantial investment in deployed infrastructure and sworn testimony provide a strong indication of a unique market entry path.  Rather than initiating retail operations through resale while a wireless network is constructed, Commnet will only need to provide service through resale until its network modifications are complete.  Commnet’s current operations and facilities are a strong indication of its anticipated retail operations.  The Commission encourages market entrants to determine the best entry approach and will not disturb the same irrespective of the technology or approach.

41. Commnet has amply demonstrated its capability and commitment to offer and advertise supported services to consumers in Colorado, and it has committed to do so in the new ETC service area if designated.  Commnet has clearly demonstrated a strategy beyond mere resale of services.  Commnet will not be eligible to receive high cost support in excess of the cost to provide covered services to its customers.  An EP/ETC without customers, or solely offering resale services, does not receive high cost support funding.

42. In light of the substantial commitment and experience, the public interest supports approval of the settlement. Commnet has sufficiently demonstrated its capability and commitment to provide universal service.  However, if later deemed appropriate, nothing prohibits the Commission from reconsidering EP and ETC status.

43. CenturyTel suggests that the Commission should have specific concerns in designating ETC providers because the FCC has acted to cap the amount of high-cost support provided to competitive ETCs at the state level.  The FCC has capped the funding pending recommendations for more fundamental reforms to ensure that the fund will be sustainable for future years.  See Release No. FCC 08-122, In re High-Cost Universal Serv. Support, 2008 FCC LEXIS 3628 (F.C.C. May 1, 2008), WC Docket No. 05-337; CC Docket No. 96-45 (the Cap Order).  

44. Imposition of the cap does not affect ETC eligibility requirements.  While further state and/or federal actions are anticipated, there is no basis in the Cap Order to find that Commnet does not meet current criteria for designation.  Thus, any potential concerns about ETC designation, or the fund in general, should not determine Commnet’s eligibility for designation under rules currently in effect.

C. Conclusion

45. The State of Colorado has long promoted a competitive telecommunications marketplace.  The Stipulation fosters competition among wireless providers and brings competition to rural areas consistent with § 40-15-101, C.R.S., and 4 CCR 723-2-2187(b). The Stipulation also ensures that there is substantial compliance with the Commission's rules as well as providing regulatory oversight over issues such as adequate service quality and consumer protection. (See Hearing Exhibit 6.)

46. The granting of this Application will improve service quality and customer choice in the affected area as well as improve public safety and welfare.  The granting of the Application will also ensure access to universal service reasonably comparable to those services provided in urban areas at rates that are reasonably comparable to rates charged for similar services in urban areas. (See generally Exhibit 6.) 

47. The Stipulation provides substantial public benefits that should not be foregone based upon speculative concerns as to how Commnet will proceed in the future.  Rather, the Stipulation should be embraced.  Should Commnet not ultimately proceed in compliance with applicable requirements, the Commission may revisit Commnet’s status as an EP/ETC.  The Stipulation is reasonable and consistent with the public interest and will be accepted and approved by the Commission.

48. Applicant as an authorized commercial mobile radio service provider is a common carrier as defined by 47 U.S.C. § 153(10) and 47 C.F.R. § 20.9(a).  Commnet will offer its universal service offering as a wireless application on a retail basis by reconfiguring its existing wholesale cellular service to accommodate the addition of retail services.

49. Applicant has demonstrated the ability and intent to provide the support services in all of its designated service areas set forth in 47 C.F.R. § 54.10(a) including the following:

(1)
Voice grade access to the public switched telephone network;

(2)
Local usage;

(3)
Dual tone multi-frequency signaling or its functional equivalent;

(4)
Single-party service or its functional equivalent;

(5)
Access to emergency services;

(6)
Access to operator services;

(7)
Access to interexchange service;

(8)
Access to directory assistance; and

(9)
Toll limitation for qualifying rural-income consumers.

50. Applicant has demonstrated its intent and ability to advertise its universal service offerings and charges through media of general distribution.

51. Designation of Applicant as an ETC is in the public interest.

52. It is found, based on the Stipulation and testimony of witnesses and exhibits, that Applicant meets all of the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an ETC and is eligible to receive federal universal service support. 

53. Granting the application will improve service quality and customer choice in the affected area and will improve public safety and welfare.  It will further ensure access to universal services reasonably comparable to those services provided in urban areas at rates that are reasonably comparable to rates charged for similar services in urban areas.

54. Applicant meets all applicable criteria and should be designated as an EP under Rule 2847, 4 CCR 723-2.  Applicant has met all of the requirements for designation as an EP under the Commission's Rules, 4 CCR 723-2. Applicant's service offering complies with Rule 2847, 4 CCR 723-2. Designation of Applicant as an EP is in public interest.

III. ORDER

A. The Commission Orders That:

1. The Motion for Approval of Stipulation and Settlement Agreement of Commnet Wireless, LLC on Behalf of Itself and its Wholly-Owned Subsidiaries Elbert County Wireless, LLC and Commnet Four Corners, LLC (Commnet), the Colorado Office of Consumer Counsel (OCC), and Staff of the Colorado Public Utilities Commission (Staff) is granted.

2. The Stipulation and Settlement Agreement of Commnet Wireless, LLC on Behalf of Itself and its Wholly-Owned Subsidiaries Elbert County Wireless, LLC and Commnet Four Corners, LLC, the Colorado Office of Consumer Counsel, and Staff of the Colorado Public Utilities Commission (attached to this Decision as Appendix A and incorporated herein by reference), is accepted and approved.

3. The application of Commnet for designation as an Eligible Telecommunications Carrier and Eligible Provider, as supplemented and amended, is granted. 

4. Along with any other applicable requirements, Commnet must show eligibility for the receipt of funding prior to the receipt of high cost support funding, specifically including that it will not be receiving funds from the Colorado High Cost Support Mechanism or any other source that, together with revenues, as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to Commnet’s customers.

5. In order to maximize the time available for Commission consideration of any exceptions filed to this Recommended Decision, response time allowed for the filing of any desired response to exceptions filed to this Recommended Decision will be shortened to seven days.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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