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I. statement  

1. On February 2, 2007, Gateway Canyons, LLC, doing business as Gateway Canyons Resort, and Western Sky Investments, LLC (Complainants), filed a Verified Complaint (Complaint).  The Complaint seeks relief against Grand Valley Rural Power Lines, Inc. (Respondent).  Respondent filed its Answer and put this case at issue.  

2. The Commission referred this matter to an Administrative Law Judge (ALJ).  

3. An evidentiary hearing in this matter was held in December, 2007 and in January, 2008.  The hearing was concluded, and the ALJ closed the evidentiary record.  

4. Each party filed a post-hearing statement of position and a response.  

5. By Decision No. R08-0346-I, the ALJ granted Respondent's Motion to Reopen Hearing.  In so doing, the ALJ established  

the scope of the reopened proceeding:  Complainants' filing, on or about December 19, 2007, with the Mesa County Planning Commission of Application 2007-458 SKI, which included the PUD Sketch Plan Narrative among other things, and the impact (if any) of that filing on any analysis which Respondent presented to the Commission during the hearing with respect to the electric needs of Complainants.  [The ALJ also stated that, to] be clear, if Respondent offer[ed] information concerning changes in its analysis, then Complainants [would] be able to address the changes and the underlying analysis.  

Id. at ¶ 9.  The Order further established filing dates for additional testimony and a discovery cut-off date of June 10, 2008.  The Parties agreed to all procedural dates.  

6. The reopened hearing is scheduled for August 26 and 27, 2008.  

7. Respondent filed its additional testimony on May 9, 2008.  As pertinent here, Respondent filed the testimony of Mr. Steve Don in which he provided new analyses/calculations of Complainants' projected electric demand based on information that came to his attention during and following the earlier hearing in this matter.  Mr. Don presented two new demand analyses/calculations:  Exhibit LSD-26 and Exhibit LSD-28.  

8. Complainants filed their additional testimony on May 30, 2008.  As relevant here, Complainants filed the testimony of Mr. Stephen J. Baron in which he took no position on Mr. Don's analyses/calculations.  Accepting those analyses/calculations as filed, Mr. Baron provided a rate impact analysis that updated the analysis presented during the previous hearing.  

9. On June 30, 2008 (one month after Mr. Baron's testimony was filed), Respondent filed a Motion for Leave to File Surrebuttal Testimony or to Strike Testimony of Stephen Baron (Motion).  In that filing, Respondent states that Mr. Baron's rate impact analysis is new information that does not respond to the testimony filed on May 9, 2008; that Respondent will be prejudiced if it is unable to respond; and that, to prevent any prejudice to it, Respondent should be permitted to file testimony responding to the rate impact analysis.  If it is not permitted to respond, then Respondent asks that the ALJ strike the testimony of Mr. Baron because it is beyond the scope of the scheduled hearing; because it is improper rebuttal testimony as it is beyond the scope of the testimony filed by Respondent; and because Respondent will be unduly prejudiced by its inability to respond to the testimony.  

10. On July 3, 2008, Complainants filed their Response in Opposition to the Motion.  In that filing, Complainants state that Mr. Baron's testimony falls squarely within the scope of the additional testimony set out in Decision No. R08-0346-I at ¶ 9; that Respondent's request to file surrebuttal testimony is contrary to the Commission's usual practice of allowing the moving party to have the last word in testimony; that Mr. Baron did no more than update, using the information in Mr. Don's exhibits, the rate impact analysis presented at the hearing; that Respondent did not conduct discovery on Mr. Baron's testimony and the discovery cut-off date has passed; that Respondent did not address Mr. Baron's rate impact analysis when it was presented during the December-January hearing; and that Respondent has not established prejudice to it if it is unable to file testimony that responds to Mr. Baron's analysis.  If the Motion is granted, Complainants ask permission to offer testimony at the hearing to address Respondent's filed surrebuttal testimony.  

11. Both parties acknowledge, and there is no dispute, that whether to grant a motion for leave to file additional testimony lies in the sound discretion of the ALJ.  

12. The ALJ finds persuasive some of Complainants' arguments and finds that the Motion should be denied.  First, the rate impact analysis falls within the scope of Decision No. R08-0346-I as it is testimony that addresses the new analyses presented in Mr. Don's May 9, 2008 testimony.  Second, the rate impact analysis update is sufficiently related to the issues discussed in Mr. Don's May 9, 2008 testimony to be rebuttal testimony.  Third, Respondent's opportunity to cross-examine Mr. Baron renders unpersuasive the argument that Mr. Baron's testimony should be stricken to avoid undue prejudice to Respondent.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion for Leave to File Surrebuttal Testimony or to Strike Testimony of Stephen Baron is denied.  

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________
Administrative Law Judge



G:\ORDER\R08-0755-I_07F-037E.doc:SRS






4

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












