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I. STATEMENT

1. On December 28, 2007, Breck Treck Cab Service, LLC (Applicant) filed an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

2. On January 7, 2008 the Commission issued notice of the application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage in taxi service 

between all points in the Counties of Summit, Clear Creek, Eagle, Grand, and Park, State of Colorado.

3. Interventions were filed by Snow Limousine, Inc. (Snow Limousine); Hy-Mountain Transportation, Inc. (Hy-Mountain); Rainbows Inc., doing business as 453-Taxi (453-Taxi); Fresh Tracks Transportation (Fresh Tracks); Home James Transportation Services, Ltd. (Home James); and Valley Taxi, Inc. (Valley Taxi).

4. On March 19, 2008, Applicant filed a pleading, proposing a restrictive amendment to the requested authority as follows:

(Transportation)

Between all points in Summit County, Colorado; and,

Between all points in Summit County, Colorado on the one hand, and, on the other hand, Vail, Beaver Creek and Avon, Colorado. 

Restriction:  To the use of vehicles with a passenger capacity of six or less, excluding the driver.

5. By Decision No. R08-0357-I, mailed on April 3, 2008, Applicant was requested to clarify the proposed amendment.

6. In response to the request, Applicant filed a pleading on April 17, 2008, clarifying its proposed amendment.

7. The restrictive amendment was accepted by Decision No. R08-0427-I, mailed on April 21, 2008.

8. On May 12, 2008, Decision No. R08-0484 was issued to correct and restate the amended authority proposal of Applicant.  The Decision restated the amended authority, to read:

Transportation of 

passengers and their baggage in taxi service

between all points in Summit County, Colorado, and between said points, on the one hand, and all points in the towns of Vail, Beaver Creek, and Avon, Colorado, on the other hand.

RESTRICTION:

Restricted to the use of vehicles with a passenger capacity of six or less, excluding the driver. 

9. Based on the restrictive amendment approved in the Decisions, Intervenors Home James, Valley Taxi, Snow Limousine, and Hy-Mountain Transportation withdrew their interventions.

10. The case was heard on May 14, 2008 in Breckenridge, Colorado.

11. Testimony was received from Applicant’s witnesses, and Exhibit Nos. 1 A-C, 2 A-T, and 3 were marked for identification and admitted into evidence. Intervenor, 453-Taxi offered Exhibit No. 3 which was admitted into evidence. It offered no testimony.  At the conclusion of the hearing, the matter was taken under advisement.

12. On June 10, 2008, Fresh Tracks filed a motion to dismiss and reschedule the hearing.  Fresh Tracks stated that it did not receive proper notice of the hearing from the Commission.

13. No response to the motion was filed.

14. The motion to dismiss will be denied since it is found and concluded on the merits of this case that Applicant has failed to prove its case.  Therefore the motion to dismiss is moot.

15. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the hearing, and a recommended decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

16. Applicant is a limited liability company.

17. Intervenors 453-Taxi and Fresh Tracks hold Certificates of Public Convenience and Necessity to provide taxi service in Breckenridge, Summit County Colorado, and other parts of Summit County within the geographical territory authorized in their Certificates.

18. The Commission has jurisdiction in this matter.

19. Applicant proposes to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in taxi service between all points in Summit County, and between said points, on the one hand, and all points in the towns of Vail, Beaver Creek, and Avon, Colorado, on the other hand.

20. Rod Perkins is a manager of Breck Treck Cab Service. The other manager is Richard Miller.  Mr. Perkins testified that he has approximately 13 years of experience in public transportation having worked at Supper Shuttle, Big Sky Shuttle, and Yellow Cab of Denver.  He used to represent Big Sky Shuttle, marketing its services to resorts in Breckenridge and Summit County.

21. Mr. Perkins researched the feasibility of starting a taxi service in Summit County.  He stated that the people that he met told him that there was a need for additional taxi service, especially after Summit Taxi went out of the taxi business.  They told him that they could not reach 453-Taxi by telephone.  He obtained letters of support for a new taxi service from the public. (See Hearings Exhibit No. 2 A-T.)  Mr. Perkins and Mr. Miller also solicited petitions from people in Breckenridge, Keystone, Silverthorne, Frisco, and Dillon.  The signatures on the petitions were collected during February 2008 (see Hearings Exhibit No. 1, A-C).

22. Applicant plans to start its taxi business with the use of two minivans, which can accommodate six passengers.  There will be two drivers, the witness, and Mr. Miller.  In the beginning, Applicant plans to have one main telephone number.  Mr. Perkins will answer the phone and distribute calls for service.  

23. Applicant plans to market its service in the local telephone directory, advertisement flyers placed at businesses and hotels, and door-to-door contact with people.  It will charge a flat rate for service.  Applicant plans to provide taxi service from 7:00 a.m. to 10:00 p.m. and a “special service” to serve bar patrons, and others from 11:00 p.m. to 3:00 a.m.  

24. Rick Holsman is the Chief of Police of the Breckenridge Police Department.  Chief Holsman testified that he believes there is a need for additional service in Breckenridge and other parts of Summit County, especially at bars from midnight to 2:00 a.m., and after the bars close at 2:00 a.m.  He stated that his department receives calls for police assistance due to fights and other problems that occur with large numbers of people on the streets attempting to obtain transportation at bar closing time.  He stated that during the peak season, lasting approximately six months, the number of people needing transportation to their home, hotels, and condos after the bars close increases.

25. Some of the people seeking rides, request that the police provide transportation, which cannot be done since the police department is not a taxi service.  The Chief stated that the free public bus system serving Breckenridge terminates service before the bar closing time.  The last bus leaves Breckenridge at 12:30 a.m.

26. Lisa Fisher of Breckenridge testified that there is a need for an additional taxi service.  She testified that on two occasions she tried to call 453-Taxi for service, but was unsuccessful since 453-Taxi did not answer the telephone.  She believes that additional taxi service is needed, and she supports the application.

27. Jennifer Jones of Breckenridge is the manager of Bubba Gump, a restaurant located in Breckenridge. She supports the application. This is her first season in Breckenridge. She testified that her staff needs transportation to their homes late at night.  She stated that she also needs transportation after midnight when she leaves the restaurant.  Ms. Jones testified that on two occasions, she could not obtain taxi service during the peak season of approximately six months, and especially during the peak late night hours. 

28. The support letters for Applicant’s proposed service, Exhibit No. 2 A-T generally state that additional transportation service is needed in Breckenridge, especially during the peak early morning at bar closing time, and after the Summit County Stage bus stops service.  Some of the letter writers believe there is a need for additional transportation to other parts of Summit County.  None commented on the need for service to Vail, Beaver Creek, and Avon.  Some of the people commented that 453-Taxi does not answer its telephone.

29. The witnesses for Applicant were aware that there are existing taxi services and other transportation companies such as hotel shuttles and the Summit County Stage bus that currently serve Breckenridge and Summit County.  The existing taxi/call-and-demand companies that provide service are 453-Taxi, Fresh Tracks, Northern Lights, and Tipsy Taxi.  A scheduled service, Summit County Stage, a bus company with comprehensive routes and frequent service, provides free service seven days a week from 6:00 a.m. to 1:00 a.m. in Breckenridge and other parts of Summit County. 

III. DISCUSSION

30. Applicant bears the burden of proof in this proceeding. 4 Code of Colorado Regulations 723-1-1500.  Applicant must establish all of the elements of the case by a preponderance of evidence.

31. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers. Rocky Mountain Airways. Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994)
  Under the standard of regulated monopoly, which is applicable in the instant case, the Commission has the authority to issue a certificate to a new carrier even though there are existing carriers if it finds that existing passenger service of common carriers is substantially inadequate. Rocky Mountain Airways, supra.

32. Applicant must by a preponderance of competent evidence prove that the public needs the proposed transportation service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960), and Applicant must also prove that any existing service of common carriers is substantially inadequate. Ram Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985).  Applicant also must establish that it is financially and operationally fit to operate a taxi authority.

33. The evidence of record establishes, and it is found that Applicant has failed to meet its burden of proof in this case.  The evidence of support for the new taxi service includes testimonial evidence, support letters, and petitions.  The people expressing support primarily stated a need for additional service in Breckenridge during the peak season at the late night, early morning hours, especially at bars at the closing time of 2:00 a.m. There is very little support for additional transportation to other areas of Summit County, and no support for transportation to Vail, Beaver Creek, and Avon.

34. The record establishes that there are four taxi/call-and-demand transportation companies operating in Summit County, namely 453-Taxi, Fresh Tracks, Northern Lights, and Tipsy Taxi.  In addition Summit County Stage offers free, scheduled bus service in Breckenridge and throughout Summit County.  Although some of the people who testified or submitted support letters stated that they unsuccessfully attempted to contact 453-Taxi, most were silent as to whether they had used or attempted to use existing transportation.  It is concluded that Applicant did not meet its burden of proof of establishing need as opposed to the desirability for additional transportation.

35. It is also found and concluded that Applicant has failed to establish that the existing transportation companies’ service is substantially inadequate. Although the record contains evidence of poor service such as failure to answer telephone calls for service, mostly directed at 453-Taxi, it is concluded that the failure does not rise to the standard of substantially inadequate service.  The test of inadequacy is not perfection.  Ephraim Freightways, Inc. v. PUC, 151 Colo. 596, 380 P.2d 228 (1963).

36. It is found and concluded that Applicant has failed to sustain its burden of proof under the doctrine of regulated monopoly; therefore the Application should be dismissed.

37. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Application of Breck Treck Cab Service, LLC, is dismissed without prejudice.

2. Docket No. 07A-458CP is closed.

3. The Motion to Dismiss and Reschedule Hearing filed by Peter Griff & Jillian Hollen, doing business as Fresh Tracks Transportation is denied.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
______________________________
Administrative Law Judge
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� The doctrine of regulated competition is the standard for the issuance of Certificates for taxi authority with and between counties with a population of sixty thousand or greater.  Section 40-10-105(2)(a), C.R.S.  This standard is not applicable in the instant Application, since the population of Summit County is under sixty thousand. (This Population figure for counties has been amended to seventy thousand by the General Assembly, effective July 1, 2008)
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