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I. STATEMENT

1. On November 21, 2007, Dynamic Consulting, doing business as Green Cabbie (Applicant) filed an application for authority to operate as a common carrier of passengers by motor vehicle for hire.

2. The Commission issued notice of the application on November 26, 2007 as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage, in taxi and call-and-demand limousine service, 
between all points in the County of Summit, State of Colorado.

3. Rainbows Inc., doing business as 453-Taxi (453-Taxi) and Peter Griff & Jillian Hollen, doing business as Fresh Tracks Transportation (Fresh Tracks) intervened in the case.

4. The Application was heard on May 13, 2008, in Breckenridge, Colorado. 

5. Testimony was received from Applicant’s witnesses, and Exhibit Nos.1 through 8 were marked for identification and admitted into evidence.  Intervenor 453-Taxi offered Exhibit No. 8 which was admitted into evidence.  It offered no testimony.  At the conclusion of the hearing, the matter was taken under advisement.

6. On June 10, 2008, Fresh Tracks filed a motion to dismiss and reschedule the hearing for the reason that it did not receive proper notice of the hearing.

7. No response was filed to the Motion.

8. The motion to dismiss will be denied in this Decision since it is found and concluded on the merits of the case that Applicant has failed to prove its case.  The motion to dismiss is moot.

9. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the hearing, and a recommended decision are transmitted to the Commission.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

10. Applicant is a Limited Liability Company that intends to provide taxicab service to the public in Summit County, Colorado.

11. Intervenors, 453-Taxi and Fresh Tracks hold Certificates of Public Convenience and Necessity from this Commission to provide taxi service in Breckenridge, Summit County, Colorado and other parts of Summit County within their certificated geographical territory.

12. The Commission has jurisdiction in this matter.

13. Applicant and 453-Taxi presented sufficient evidence to establish the authority of the owners of the companies to represent the companies in this proceeding.

14. Applicant proposes to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in taxi and call-and-demand limousine service between all points in Summit County Colorado. 

15. Craig Geipel, owner and manager of Green Cabbie testified that he did market research of taxi service performed by Intervenors and other taxi services in the Breckenridge area.  As part of his research, he stated that he called 453-Taxi and Fresh Tracks, attempting to obtain service.  He stated that on several of the calls to the above taxi companies, they did not answer the telephone.  He stated that Fresh Tracks answered the telephone once out of five attempts in February, 2008

16. During the course of his market research, Mr. Geipel asked for, and received support letters from members of the public. (Hearings Exhibit No. 2)   The people who wrote the letters generally believe that there is a need for competition in the Breckenridge and surrounding market and they support additional economical and environmentally friendly taxi service.  Some of the letters complain of the long wait times for service.

17. Applicant proposes to operate the taxi service with the use of two diesel Volkswagen automobiles that will run exclusively on eco-friendly biodiesel made from used vegetable oils obtained from local restaurants.  Dara Lor, the owner of the new company that collects used vegetable oil from businesses in Summit County, and coverts the vegetable oil to biofuel would be able to supply the fuel to Applicant for use in its taxicabs.  Mr. Lor stated that he worked for Northern Lights as a taxi driver for two years.  He stated that during peak times during the skiing season, and late at night, many people needed transportation from bars and restaurants.  He stated that during peak times, more public transportation is needed; however, he was not sure whether additional service is needed during the non-peak season.

18. Surefire Motors, a licensed car dealer located in the Denver area will provide conversions of vehicles to operate on used vegetable oil. Additional vehicles will be obtained when needed.  Jake Veach, the co-owner of Surefire Motors testified that until 2004, he was the operations manager for a shuttle company, running a scheduled service between Summit County and Denver International Airport.  He lived in Summit County for approximately nine years while he was involved with the shuttle company.  He believes that Summit County could use more transportation service to provide local transportation for tourists that arrive in the county by scheduled shuttle buses from the airport.  During cross examination, Mr. Veach agreed that the upscale hotels in Breckenridge have their own local shuttle to provide transportation for their guests.

19. Applicant intends to start with two to six part-time drivers who will be independent contractors.  To start, cell-phones will be used to answer calls for service and to dispatch drivers.  

20. Susan Cox, of the Summit Prevention Alliance (Alliance) is an organization formed to prevent driving while impaired by alcohol.  Ms. Cox testified that the Alliance provides education to the public, bars, and restaurants concerning the dangers of drinking and driving. (See Exhibit No. 5.)  The Alliance supports anything that will help reduce driving while impaired, including the use of taxicabs to provide transportation.  Ms. Cox believes that the more options for transportation, especially late at night, the better.  She supports Applicant’s proposed service.

21. Delbert Bush of Breckenridge testified that he worked several evenings at the Summit County Detox Center as a detox counselor.  A person cannot be held against his or her will at the center. The detox center provides a place for counseling until the person is sufficiently sober to release.

22. In his capacity as counselor, Mr. Bush has called existing taxi companies for service for his clients.  He testified that sometimes he is successful in obtaining a taxi; however, he stated that in the majority of times that he has called, the taxi companies fail to answer their phone.  Mr. Bush has never called a taxi for his own transportation.   

23. Rick Hoslman is the Chief of Police of the Breckenridge Police Department.  Chief Hoslman testified that he has been in law enforcement for 29 years.  He is also on the Board of the Alliance.  The Chief stated that driving under the influence (DUI) arrests average 100 per year in Breckenridge. Most of the DUI arrests occur during late night/early morning period.  Bar closings at the same time create a problem when there are a large number of bar patrons on the streets. During this period of time, assaults increase. There have been over 500 fight calls to the police in 2007.  Chief Hoslman has personally observed numerous people on the streets outside the bars at closing time trying to obtain a ride to their homes, condos, and hotels.  He explained that although the police can and will take an incapacitated person into protective custody, it cannot provide transportation.  He believes that more transportation is needed, particularly late at night and early morning.  He stated that although additional transportation alone will not solve the problem of DUI, it would help by providing an alternative to driving a motor vehicle while intoxicated.

24. Some of the witnesses who testified at the hearing stated that there are existing taxicab companies that serve Breckenridge and Summit County and other public transportation companies such as shuttles and the Summit County Stage, the local bus company.  There are four existing companies serving Summit County that provide taxi/call-and-demand service. They are:  453-Taxi, Fresh Tracks, Northern Lights, and Tipsy Taxi.  Summit Taxi served Summit County for many years; however it recently closed its taxi business.  In addition to the existing transportation companies, Summit County Stage, a bus company with comprehensive routes serving Summit County provides free scheduled transportation.  Summit County Stage bus service is available seven days a week from 6:00 a.m. to 1:00 a.m. in Breckenridge and at the same approximate times in Frisco, Dillon, Keystone, Silverthorne, Wildernest, and Copper Mountain.  (See Hearings Exhibit No. 7.)  There have been efforts to extend the service to 2:00 a.m.   

III. DISCUSSION

25. Applicant bears the burden of proof in this proceeding.  4 Code of Colorado Regulations 723-1-1500.  Applicant must establish all of the elements of the case by a preponderance of evidence. 

26. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers. Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994)
  Under the standard of regulated monopoly, which is applicable in the instant case, the Commission has the authority to issue a certificate to a new carrier even though there are existing carriers if it finds that existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.
27. Applicant must, by a preponderance of competent evidence, prove that the public needs the proposed transportation service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P. 2d 278 (1960), and Applicant must also prove that any existing service of common carriers is substantially inadequate. Ram Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985).  Applicant also must establish that it is financially and operationally fit to operate a taxi authority.  

28. The evidence of record establishes that Applicant has failed to meet its burden of proof in this proceeding.  The evidence of support for the proposed service, including testimonial evidence and support letters, primarily relates to the perceived need for additional transportation service during the peak winter ski season, during the late night, early morning hours, particularly at closing time at bars in Breckenridge.  There is very little support for the need for an additional taxi service during other hours of the day, and during the off-peak season.  Most of the witnesses focused on need in Breckenridge, not other towns in Summit County.

The record establishes that there are four taxi/call-and-demand transportation companies operating in Summit County, namely 453-Taxi, Fresh Tracks, Northern Lights, and Tipsy Taxi.  In addition Summit County Stage, a free public mass transit bus service operates frequent and comprehensive scheduled service in Breckenridge and throughout Summit County.  There exits very little evidence that the persons who testified or submitted letters of support ever 

29. used the existing, transportation services.  It is concluded that Applicant failed to meet its burden of proof to establish the need as opposed to the desirability for additional transportation.

30. In addition it is found and concluded that Applicant has failed to establish the existing transportation companies provide substantially inadequate service.  As provided in case law stated above, an applicant who seeks a certificate to provide passenger transportation for hire has the burden of proof to establish that the service of existing carriers is substantially inadequate.  Although the record contains evidence of poor service, such as a failure to answer telephone calls for service, the failure does not rise to the standard of substantially inadequate service.  The test of inadequacy is not perfection. Ephraim Freightways, Inc. v. PUC, 151 Colo. 596, 380P.2d 228 (1963) 

31. Thus based on the evidence of record in this proceeding, it is found and concluded that Applicant has failed to sustain its burden of proof under the doctrine of regulated monopoly, and the Application should be dismissed.

32. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:
1. The Application of Dynamic Consulting, doing business as Green Cabbie is dismissed without prejudice.

2. Docket No. 07A-458CP is closed.

3. The Motion to Dismiss and Reschedule Hearing filed by Fresh Tracks Transportation on June 10, 2008 is moot, therefore the Motion is denied.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
______________________________
Administrative Law Judge
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� The doctrine of regulated competition is the standard for the issuance of Certificates for taxi authority with and between counties with a population of sixty thousand or greater.  Section 40-10-105(2)(a), C.R.S.  This standard is not applicable in this Application, since the population of Summit County is under sixty thousand.  (This Population figure for counties has been amended to seventy thousand by the General Assembly, effective July 1, 2008).


� Applicant requests authority to serve all of Summit County.
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