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I. statement, findings, and conclusions

1. The captioned proceeding was initiated on May 12, 2008, when Aquila, Inc., doing business as Aquila Networks—WPC (Aquila) filed a Verified Application for approval of the On-Site Solar Renewable Energy Credit Purchase Contract Between it and BP Solar International, Inc. (BP) (BP Contract) with the Colorado Public Utilities Commission (Commission).

2. On May 14, 2008, the Commission issued its Notice of Applications Filed in this matter.  See, Decision No. C08-0492.  

3. On May 14, 2008, Aquila filed a Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information (First Confidentiality Motion). 

4. On May 21, 2008, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right, Entry of Appearance and Request for Hearing in this matter.  

5. On May 23, 2008, BP filed its Petition for Leave to Intervene in this proceeding.

6. On June 4, 2008, the Commission’s Staff (Staff) filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b).  On that same date the Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for disposition.

7. On June 9, 2008, Aquila filed a Second Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information (Second Confidentiality Motion). 

8. A pre-hearing conference was held on June 11, 2008.  See, Decision No. R08-0588-I.  Aquila, BP, Staff, and the OCC appeared through their respective counsel.  Discussion at the pre-hearing conference centered around BP’s Petition to Intervene, the First Confidentiality Motion, the Second Confidentiality Motion, and a procedural schedule governing this matter.    

9. Regarding the BP Petition to Intervene, the ALJ noted at the pre-hearing conference that no responses had been filed to the petition by any party prior to the June 6, 2008, deadline for the submission of such responses.  Aquila, Staff, and the OCC confirmed that the petition was uncontested and that they had no objection to BP’s request to intervene in this proceeding.  As a result, the BP Petition to Intervene was granted.

10. The ALJ also noted at the pre-hearing conference that no responses had been filed by any party to the First Confidentiality Motion prior to the May 28, 2008, deadline for the submission of such responses.  BP, Staff, and the OCC confirmed the subject motion was uncontested and that they had no objection to the relief requested therein.  As a result, the First Confidentiality Motion was granted.

11. The ALJ then inquired as to the parties’ intent to submit responses to the Second Confidentiality Motion.  Staff and the OCC indicated that they did not intend to file responses and that they had no objection to the relief requested therein.  BP indicated that it had no objection to the Second Confidentiality Motion subject to the following modification:


In the event Aquila determines, and BP concurs, that the assistance of the outside counsel for BP, Davis Graham & Stubbs LLP, would be helpful in responding to discovery, negotiating a settlement, or participating at the hearing, then, upon execution by outside counsel for BP of the nondisclosure agreement attached to the Second Confidentiality Motion, the highly confidential information covered by such motion can be produced and disclosed to outside counsel for BP (but not employees or consultants of BP).

Aquila indicated that it did not object to this modification.  As a result, the Second Confidentiality Motion was granted, subject to the modification proposed by BP.

12. The ALJ and counsel for the parties then discussed and reached agreement on a procedural schedule governing this proceeding.  The hearing of this matter was scheduled for June 30, 2008.  Aquila was ordered to file and serve a list of its witnesses and copies of its exhibits on or before June 16, 2008.  Staff, the OCC, and BP were ordered to file and serve a list of their witnesses copies of their exhibits on or before June 23, 2008.  The ALJ ordered that all pre-hearing motions were to be filed on or before June 24, 2008, and that any settlement agreement reached by the parties was to be filed on or before June 27, 2008.

13. On June 25, 2008, the OCC filed an Unopposed Motion to Approve Stipulation and Settlement Agreement, Vacate Hearing and Request for a Waiver of Response Time (Motion).  By this Motion the OCC represents that it and Aquila have resolved all issues that were or could have been contested in this proceeding pursuant to a Stipulation and Settlement Agreement (Stipulation), a copy of which was attached to the Motion.  The OCC and Aquila request that the Stipulation be approved and that the previously scheduled hearing date be vacated.
  The Motion also indicates that Staff and BP do not oppose the Stipulation and that, if the Stipulation is approved, they do not have any outstanding issues which require resolution. 

14. Aquila and the OCC indicate in the Stipulation that they are in agreement that the application at issue in this docket should be approved, that the BP Contract is in the best interest of Aquila and its customers, and that approval of the application is necessary for Aquila to meet the Renewable Energy Standards set forth in § 40-2-124, C.R.S. and, specifically, its acquisition of On-site Renewable Energy Credits (SO-RECs) in 2008.

15. In recognition of the current Renewable Energy Credit position of Aquila, the OCC and Aquila agree that Aquila will issue a new Request for Proposal (RFP) for additional SO-RECs by July 31, 2008.  Aquila has also agreed to develop and use bid evaluation “scoring sheets” for this RFP which will identify and calculate values for quantitative factors and list qualitative factors of each compliant bid.  Aquila has agreed to make such scoring sheets available to Staff and the OCC for review upon completion of the bid evaluation process.  The scoring sheets will be afforded the same extraordinary protective treatment afforded the information encompassed by the Second Confidentiality Motion.

16. The ALJ finds and concludes that that the application at issue in this docket should be approved subject to the terms of the Stipulation.  Therefore, the Stipulation will be accepted and approved.

17. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. The Petition for Leave to Intervene filed by BP Solar International, Inc. is granted.

2. The Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information filed by Aquila, Inc., doing business as Aquila Networks—WPC on May 14, 2008 (First Confidentiality Motion), is granted.  The production or disclosure of the designated highly confidential information encompassed by the First Confidentiality Motion is prohibited as to any parties or entities other than the Commissioners, Commission Administrative Law Judges, members of the Commission’s Staff, employees of the Colorado Office of Consumer Counsel, and their respective attorneys from the Colorado Attorney General’s Office, and only upon their execution of the Nondisclosure Agreement Relating to Highly Confidential Information attached to the subject motion.  The highly confidential information encompassed by the First Confidentiality Motion is also subject to the protections set forth in paragraph 12 of the First Confidentiality Motion which, by this reference, are incorporated herein.

3. The Second Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information filed by Aquila, Inc., doing business as Aquila Networks—WPC on June 9, 2008 (Second Confidentiality Motion), is granted.  The production or disclosure of the designated highly confidential information encompassed by the Second Confidentiality Motion is prohibited as to any parties or entities other than: (1) the Commissioners, Commission Administrative Law Judges, members of the Commission’s Staff, employees of the Colorado Office of Consumer Counsel, and their respective attorneys from the Colorado Attorney General’s Office; and (2) the outside attorneys for BP Solar International, Inc., Davis, Graham & Stubbs LLP (but not to employees or consultants of BP Solar International, Inc.) in the event Aquila, Inc., doing business as Aquila Networks—WPC, determines, and BP Solar International, Inc. concurs, that the assistance of outside counsel for BP Solar International, Inc., Davis Graham & Stubbs LLP, would be helpful in responding to discovery, negotiating a settlement, or participating at the hearing.  Access to the designated highly confidential information encompassed by the Second Confidentiality Motion may be provided to the entities/parties referred to above only upon their execution of the Nondisclosure Agreement Relating to Highly Confidential Information attached to the subject motion as Attachment “B”.  The highly confidential information encompassed by the Second Confidentiality Motion is also subject to the protections set forth in paragraph 14 of the Second Confidentiality Motion which, by this reference, are incorporated herein.

4. The Unopposed Motion to Approve Stipulation and Settlement Agreement, Vacate Hearing and Request for a Waiver of Response Time filed by Aquila, Inc., doing business as Aquila Networks—WPC and the Colorado Office of Consumer Counsel on June 25, 2008, is granted.

5. The Stipulation and Settlement Agreement dated June 25, 2008 between Aquila, Inc., doing business as Aquila Networks—WPC and the Colorado Office of Consumer Counsel is accepted and approved.  The Stipulation and Settlement Agreement, a copy of which is attached hereto as Appendix A, is incorporated into this Order as if fully set forth herein.

6. The parties shall comply with all the terms of the Stipulation and Settlement Agreement.

7. Attached hereto as Appendix B is a Compliance Appendix setting forth the compliance requirements mandated by this Order.

8. The hearing of this matter scheduled for June 30, 2008, is vacated.

9. The Commission shall retain jurisdiction of this proceeding to take such action and enter such orders as may appear necessary to effectuate this Order.

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
_____________________________
Administrative Law Judge
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� On June 27, 2008, the ALJ informally advised counsel for the parties that the June 30, 2008, hearing would be vacated.
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