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in the matter of the joint application of lake durango water company, inc., a colorado corporation, and lake durango water authority, a colorado intergovernmental water authority formed pursuant to the colorado constitution and the colorado intergovernmental relationships act, for approval of the transfer from lake durango water company, inc., to lake during water AUTHORITY of all of the public utility assets of lake durango water company, inc., and, upon completion of the transfer, for approval of the discontinuance of service by lake durango water company, inc., and, in connection with said JOINT application, the JOINT petition of the same parties for a declaratory order that the applied for transfer will not cause either the assets transferred to lake durango water authority or the service thereafter provided by lake durango water authority to be subject to regulation by the colorado public utilities commission, and, further, the joint request of the same parties for certain waivers of the commission’s rules.
interim order of 
ADMINISTRATIVE law Judge 
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granting petition to intervene, denying 
request regarding direct testimony, 
scheduling hearing, establishing 
procedural schedule, setting response 
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requirements, and noticing 
waiver of § 40-6-109.5, C.R.S.
Mailed Date:  June 24, 2008
I. statement  
1. On March 4, 2008, Lake Durango Water Company, Inc. (LDW Company) and Lake Durango Water Authority (LDW Authority) filed a Joint Application and Petition.  In that filing, LDW Company seeks authority to transfer its public utility assets to LDW Authority and to discontinue public utility service (Transfer Application).  In addition, LDW Company and LDW Authority request an order declaring that, if completed, the transfer of assets will not result in LDW Authority's becoming a public utility subject to the Commission's jurisdiction (Declaratory Order Petition).
  Finally, LDW Company and LDW Authority request that the Commission treat the Application, together with the appended schedules, as a detailed summary of testimony supporting the Application sufficient to meet the requirements of § 40-6-109.5(1), C.R.S., and to trigger the timeframe contained in that statute.  

2. On March 6, 2008, the Commission issued a Notice of Application Filed (Notice).  In that Notice the Commission established an intervention period; the intervention period has expired.  In that Notice the Commission also established a procedural schedule.  By Decision No. R08-0517-I, the Administrative Law Judge (ALJ) vacated that procedural schedule.  

3. On March 28, 2008, LDW Company filed its Affidavit of Mailing.  

4. On March 28, 2008, Mr. Mark A. Reddy submitted a letter, with attachments, to the Commission.  In rendering its decision in this matter, the Commission will consider the letter and its attachments as it considers other such correspondence.  

5. On April 4, 2008, William Jerry Johnson, Carolyn Sue Johnson, Larry Earl Johnson, and Mary Michelle Johnson Crow (Petitioners) filed a Petition for Leave to Intervene (Johnson Petition).  LDW Authority and LDW Company responded in opposition to the Johnson Petition.  Petitioners filed a motion for leave to file a reply and additional information, which the ALJ granted.  

6. The ALJ will grant the Johnson Petition.  This is a close question, but the ALJ will permit the interventions because the interventions will not enlarge the scope of this proceeding in that the assets being transferred must be identified in this proceeding in order for the Commission to know precisely what assets LDW Company seeks to transfer and because it appears that these individuals may be affected by the outcome of this proceeding.  William Jerry Johnson, Carolyn Sue Johnson, Larry Earl Johnson, and Mary Michelle Johnson Crow will be permitted to intervene and are parties in this matter.
  

7. On April 7, 2008, Mr. Gene M. Bradley filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  Mr. Bradley is a party in this proceeding.  

8. On April 7, 2008, Mr. Gary L. Norton filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  Mr. Norton is a party in this proceeding.  

9. On April 15, 2008, Staff of the Commission (Staff) intervened of right.  Staff is a party in this proceeding.  

10. The Parties in this proceeding are LDW Company, LDW Authority,
 Messrs. Bradley, Norton, W.J. Johnson, L.E. Johnson, Ms. M.M. Johnson Crow, Ms. C.S. Johnson, and Staff.  

11. By Decision No. C08-0424, the Commission deemed the Application complete as of April 22, 2008.  On June 6, 2008, the Joint Applicants filed a Conditional Joint Waiver of Statutory Time Limits of Colo.Rev.Stat., § 40-6-109.5 (Conditional Joint Waiver).  In that filing, the Joint Applicants agree to waive the requirements of § 40-6-109.5, C.R.S., if the procedural schedule and hearing dates proposed in that filing are adopted.  As discussed below, the proposals are accepted and will be adopted.  Thus, the Joint Applicants have waived the provisions of § 40-6-109.5, C.R.S., with the effect that the statutory time frame for a Commission decision does not apply to the Transfer Application.  

12. By Decision No. C08-0054, inter alia, the Commission referred the Application and Petition to an ALJ.
  

13. By Decision No. R08-0517-I, the ALJ scheduled a prehearing conference.  

14. On June 3, 2008, the prehearing conference was held as scheduled.  Joint Applicants, Staff, Mr. Norton, and Mr. W.J. Johnson were present and participated.
  

A.
Declaratory Order Petition  

15. One scheduling matter discussed was the sequence in which the Declaratory Order Petition and the Transfer Application will be heard.  The ALJ determined that there is no need for a hearing on the Declaratory Order Petition and that the Declaratory Order Petition need not be decided before the hearing on the Transfer Application can occur.
  As a result, the Joint Applicants proposed, no party opposed, and the ALJ found to be reasonable, the following briefing schedule:  (a) legal briefs in response to the Declaratory Order Petition are to be filed on or before June 18, 2008; and (b) reply briefs to legal briefs filed on June 18, 2008 are to be filed on or before June 25, 2008.  

16. No statute or rule establishes a time frame within which a Commission decision should issue with respect to the Declaratory Order Petition.  

B.
Transfer Application  

17. Another scheduling matter discussed was the Joint Applicants' request that the summary of testimony set out in the Application at 16 and 17, together with the Schedules, be deemed sufficient direct testimony in support of the Transfer Application.  After reviewing the Application and Schedules and after considering the areas that the Commission examines in a transfer proceeding,
 the ALJ will deny the Joint Applicants' request because there are areas that are not addressed in the Application and Schedules.  As a result, the Joint Applicants must file their entire direct testimony and exhibits in support of the Transfer Application.  

18. At the prehearing conference the ALJ stated her intention to adopt the procedural schedule and hearing dates discussed during the prehearing conference.  Thereafter, counsel for LDW Authority informed the ALJ and the Parties that he is counsel for a party in a multi-party proceeding before the Commission and that the week-long hearing in that other matter is scheduled for the same week as the hearing in this docket.  Counsel was unaware of the conflict at the time of the prehearing conference.  

19. As a result of the scheduling conflict, another procedural schedule and new hearing dates were proposed in the Conditional Joint Waiver.  That filing states that the Parties have agreed to the proposed procedural schedule and hearing dates.  

20. After review, the ALJ finds the following procedural schedule to be acceptable:
  (a) on or before July 16, 2008, LDW Company and LDW Authority each will file its direct testimony and exhibits; (b) on or before August 13, 2008, each intervenor will file its/his/her answer testimony and exhibits; (c) on or before August 22, 2008, each Party will file its/his/her corrected testimony and exhibits; (d) on or before August 22, 2008, each Party will file its/his/her prehearing motions; (e) on or before noon on August 27, 2008, the Parties will file any stipulation reached; (f) the hearing will be held on September 3 and 4, 2008; and (g) on or before September 19, 2008, each Party will file its/his/her post-hearing statement of position, to which no response will be permitted.  

21. Direct testimony and answer testimony will be in question and answer format.  
22. Rebuttal testimony and cross-answer testimony will be presented live at the hearing.  Cross-answer testimony will address and respond only to answer testimony.  
23. No final prehearing conference will be scheduled at this time.  If a party is of the opinion that a final prehearing conference is necessary, that party may file an appropriate motion.  

24. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

25. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

26. A party that files a prehearing motion in this case will provide directly to the ALJ a copy of that motion.  A party that files a response to a prehearing motion in this case will provide directly to the ALJ a copy of that response.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

C.
Discovery  

27. Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 will govern discovery in this matter except that the time to respond or to object to discovery addressed to answer testimony is shortened to seven calendar days.  

28. Discovery requests served after 4 p.m. MT will be deemed served on the next business day.  

29. Except in testimony or as necessary to support a motion, discovery requests and responses to discovery will not be filed with the Commission.  

30. Motions pertaining to discovery issues are not subject to ¶ 20, supra, and may be filed at any time.  Responses will be made in writing unless otherwise ordered.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

31. A party that files a motion related to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

D.
Service and Filing Requirements  

32. Service and filing of testimony and exhibits.  The Parties will serve direct testimony and exhibits, answer testimony and exhibits, and corrected testimony and exhibits by electronic means,
 with no hard copies.  The copies of the testimony and exhibits served electronically will be scanned in such a way as to ensure that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  

33. Testimony and exhibits will be filed with the Commission in hard copy with an original and the number of copies required by the Rules of Practice and Procedure, 4 CCR 723 Part 1.  

34. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

35. If a party files testimony or exhibits (or both) under seal because the information is claimed to be confidential, that party will comply with the requirements of Rule 4 CCR 723-1-1100.  In addition, that party will provide directly to the ALJ a copy of the material filed under seal.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

36. Service and filing of discovery and responses.  Each party will serve its discovery requests and its responses to discovery on all other Parties.  Service will be by electronic means or, if a party so requests (see note 9, above), by over-night delivery.  

II. ORDER  
A. It Is Ordered That:  
1. The Petition for Leave to Intervene filed by William Jerry Johnson, Carolyn Sue Johnson, Larry Earl Johnson, and Mary Michelle Johnson Crow is granted.  

2. William Jerry Johnson, Carolyn Sue Johnson, Larry Earl Johnson, and Mary Michelle Johnson Crow are parties in this matter.  

3. The following schedule is adopted with respect to the Petition for Declaratory Order:  (a) legal briefs in response to the Petition for Declaratory Order shall be filed on or before June 18, 2008; and (b) reply briefs to legal briefs filed on June 18, 2008 shall be filed on or before June 25, 2008.  

4. The request of Lake Durango Water Company, Inc. (LDW Company), and Lake Durango Water Authority (LDW Authority) that the summary of testimony set out in the Application at 16 and 17, together with the Schedules, be deemed to be sufficient direct testimony in support of the Joint Application is denied.  

5. A hearing in this matter is scheduled on the following dates, at the following times, and in the following location:  

DATES:
September 3 and 4, 2008  

TIME:
9:00 a.m. each day  

PLACE:
Bureau of Land Management  
 
15 Burnett Court  

Durango, Colorado 81301  

6. The following procedural schedule is adopted:  (a) on or before July 16, 2008, LDW Company and LDW Authority each will file its direct testimony and exhibits; (b) on or before August 13, 2008, each intervenor will file its/his/her answer testimony and exhibits; (c) on or before August 22, 2008, each Party will file its/his/her corrected testimony and exhibits; (d) on or before August 22, 2008, each Party will file its/his/her prehearing motions; (e) on or before noon on August 27, 2008, the Parties will file any stipulation reached; and (f) on or before September 19, 2008, each Party will file its/his/her post-hearing statement of position, to which no response shall be permitted.  

7. Direct testimony and answer testimony shall be in question and answer format.  
8. Rebuttal testimony and cross-answer testimony shall be presented live at the hearing.  Cross-answer testimony and exhibits shall address only the answer testimony and exhibits of intervenors.  

9. The Parties and their witnesses shall provide the decision number when referring to a Commission decision.  

10. A party that files material under seal because the material is claimed to be confidential shall follow the requirements of 4 Code of Colorado Regulations 723-1-1100 and shall provide a hard copy of the material filed under seal directly to the Administrative Law Judge (ALJ) at the time the material is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

11. At the time a stipulation is filed with the Commission, the Parties shall provide a copy of the stipulation directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

12. A party that files a prehearing motion shall provide a copy of that motion, at the time it is filed, directly to the ALJ.  A party that files a response to a prehearing motion shall provide a copy of that response, at the time it is filed, directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

13. Except as modified by this Order at ¶¶ I.27-31, supra, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

14. A party that files a motion related to discovery shall provide a copy of its filing directly to the ALJ at the time the filing is made.  A party that files a response to a motion related to discovery shall provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

15. The Parties shall follow the procedures and service requirements discussed above.  

16. The Parties shall make the filings described and discussed above.  

17. This Order is effective immediately.  
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�  The filing also contains a request for waiver of specified Commission rules.   The Commission granted this waiver request in Decision No. R08-0054.  According to the Joint Applicants, the waiver request is no longer an issue in this proceeding.  


�  At the prehearing conference held on June 3, 2008, Mr. William Johnson stated that these intervenors may retain counsel for this proceeding.  The ALJ advised Mr. Johnson at that time, and repeats here, that counsel will take the procedural schedule as it is, including the scheduled hearing dates.  


�  LDW Company and LDW Authority, collectively, are the Joint Applicants.  


�  The Commission issued an Errata Notice to this Order on May 20, 2008.  


�  At the prehearing conference, the ALJ announced her decisions on the issues discussed in this Order.  This Order memorializes those decisions.  


�  As a result of the discussions during the prehearing conference, the ALJ did not affirm her preliminary determination that the Declaratory Order Petition must be heard and decided first (see Decision No. R08-0517-I at ¶ 14).  


�  The Commission considers, for example, the managerial, operational, and financial fitness of the entity to which the utility assets are to be transferred.  


�  Some of the dates and filings in the procedural schedule are those proposed in the Conditional Joint Waiver, some are ALJ additions to the procedural schedule contained in that filing, and some were agreed to at the prehearing conference and are adjusted to reflect the new hearing dates.  


�  Each party will provide its/his/her electronic service address to counsel for LDW Authority.  Counsel for LDW Authority will inform all Parties of the electronic filing address to be used for each party.  


At its option, a party may choose to receive service by hard copy so long as that party informs counsel for LDW Authority of that election and of the address to which the materials are to be sent.  In that event, counsel for LDW Authority will inform all Parties of the address to be used; and the hard copy must be served by over-night delivery.  
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