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I. statement 

1. On January 2, 2008, Commnet Wireless, LLC, (Commnet) filed an application pursuant to §§ 214 and 254 of the Communications Act of 1934, as amended and Rules 2187 and 2847 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, requesting designation as an eligible telecommunications carrier and Eligible Provider (EP) in the State of Colorado. 

2. On April 25, 2008, CenturyTel of Eagle, Inc.’s Motion for Partial Summary Judgment was filed.  As stated more fully in the motion, CenturyTel of Eagle, Inc. (CenturyTel) alleges that Commnet is not entitled to EP designation because Commnet neither provides retail wireless service to any customers in Colorado nor offers basic service throughout the entire support area.  Further, CenturyTel contends that the within application is premature and should be dismissed.

3. On May 9, 2008, the Commnet Wireless, LLC Response to CenturyTel of Eagle, Inc. Motion for Partial Summary Judgment (Response) was filed.  Commnet first contends that the Motion for Summary Judgment should be denied because it was not timely filed in accordance with Commission rules.  Alternatively, Commnet argues that the motion should be denied because a material factual issue remains as to whether Commnet has an operational retail wireless service network.  Finally, Commnet argues that CenturyTel failed to demonstrate as a matter of law that it is entitled to partial summary judgment.

4. “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine issue as to any material fact. People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986). The moving party for summary judgment has the burden of demonstrating the evidentiary and legal basis for its entry. Hernandez, supra.”  People v. One 1967 Ford Mustang Convertible, 781 P.2d 186, 187 (Colo. Ct. App. 1989).

5. Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 provides:  “A motion for summary judgment may be made in accordance with rule 56 of the Colorado Rules of Civil Procedure.”  Rule 1400, 4 CCR 723-1.

6. While reference is made to the Colorado Rules of Civil Procedure, the rule is not incorporated by reference (e.g., discovery).   Thus, the procedural limits upon filing are not strictly applicable in Commission proceedings.  The motion will be considered because it is timely under the Commission’s rules and procedural orders herein. 

7. CenturyTel argues that it is entitled to summary judgment as to the request for EP designation because Commnet does not provide wireless service to any end use customers in Colorado and that the application rests upon assurances of future conduct.  While CenturyTel argues that more should be required, it has not demonstrated such a requirement as a matter of law because designation alone does not entitle Commnet to the receipt of support.  Additionally, material issues of fact remain as to Commnet’s ability to provide qualifying retail service over its facilities.

8. The foundational principle in § 40-15-208(2)(a), C.R.S., provides:  “The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.”  Notably, this foundational principle is not a one-time test, but is ongoing in nature.  The phrase “is receiving funds” is temporal with the receipt of funding (i.e., the statute specifically requires that the condition be met at receipt of funds, not at designation for eligibility to request funding).  As no funds are received upon designation, the statute does not require strict application for designation.

9. Rule 2847 sets forth the procedures for designation as a provider eligible to apply for support through the High Cost Support Mechanism.  Designation alone does not result in receipt of funds; rather, the provider demonstrates awareness and agreement as to the terms of high cost support funding and a preliminary showing of eligibility to receive funds.   

10. It is noteworthy that Commission rules specifically contemplate applications for EP designation being filed contemporaneously with an application for a Certificate of Public Convenience and Necessity (CPCN), Letter of Registration, or an alternative form of regulation.  Because a provider applying for a CPCN to serve, by definition, cannot be serving any local exchange customers in the proposed territory, it would be impossible for such a provider to demonstrate the provision of service across the proposed territory or that it has any cost of providing local exchange service to its customers in the proposed territory.  Thus, it is reasonable that the Commission contemplated an initial showing to obtain designation apart from the showing statutorily required when it is receiving support funding.  

11. Commnet specifically states that the Application seeks only EP designation, rather than the receipt of any funding for the provision of service.  See Response at 4.  Accordingly, while CenturyTel may have addressed entitlement to funding, that issue is beyond the scope of this proceeding.  

12. CenturyTel has failed to show as a matter of law that Commnet is not entitled to an EP designation in this application.

II. order

A. It Is Ordered That:

1. CenturyTel of Eagle, Inc.’s Motion for Partial Summary Judgment filed April 25, 2008, is denied.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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