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I. STATEMENT OF THE CASE
1. On August 21, 2007, Mill Creek Water Sales and Distribution, LLC (Mill Creek or Company) filed an application seeking, among other things, the issuance of a Certificate of Public Convenience and Necessity (CPCN) to Mill Creek in order that it may provide water service to customers located within an area described in the Application as the Cascade Village Service Area, and for approval of initial rates, terms, and conditions pursuant to which such service will be provided.

2. On August 22, 2007, the Commission issued its Notice of Application Filed (Notice) in this proceeding, which Notice, among other things, established a 30-day time period within which interventions were to have been filed.  The Commission’s Notice also established filing dates for Mill Creek’s direct testimony, as well as for Commission Staff (Staff) and Intervenor answer testimony.  Finally, the Notice set a date for hearing in this matter. 

3. On September 21, 2007, Intervenors Robert Oppenheimer, Terry and Dale Lingenfelder, and Cascade Village Condominium Association – 2004, Inc. (collectively the Cascade Village Intervenors) intervened in this proceeding.  

4. On September 27, 2007, Staff filed its Notice of Intervention, Entry of Appearance and Request for Hearing.

5. By Decision No. C07-0861, dated October 10, 2007, the Commission granted the Cascade Village Intervenors’ intervention and referred this matter to an Administrative Law Judge for disposition.  The Commission also modified the procedural schedule set forth in its Notice and set the matter for hearing on January 17, 2008.  

6. By Decision No. R07-0990-I, the procedural schedule was modified. 
7. On November 30, 2007, Mill Creek filed a written waiver of the 210-day statutory time period provided for in § 40-6-109.5, C.R.S., within which this proceeding would otherwise have been required to be concluded.  In addition, Mill Creek filed an unopposed motion seeking an extension of time within which to file its direct testimony and exhibits in this matter.  Mill Creek’s motion was granted on December 3, 2007 by Decision No. R07-1013-I. 

8. On December 5, 2007, Mill Creek filed its direct testimony and exhibits in this matter.

9. On January 22, 2008, Staff and the Cascade Village Intervenors filed their answer testimony and exhibits.

10. On February 12, 2008, Mill Creek filed an unopposed motion to further modify the procedural schedule in this proceeding so as to, among other things, vacate the filing date for Mill Creek’s rebuttal testimony and to allow the parties time to continue pursuing settlement.  Mill Creek’s motion was granted on February 13, 2008 by Decision No. R08-0158-I.
11. On February 29, 2008, Mill Creek filed a motion seeking an extension of time within which to file any settlement with the Commission that the parties might reach.  Mill Creek’s motion was granted on March 3, 2008 by Decision No. R08-0219-I.
12. On March 7, 2008, Mill Creek and Staff reached a comprehensive settlement of all issues which were or could have been raised in this proceeding, the terms and conditions of which are embodied in a Stipulation and Agreement in Resolution of Proceeding and accompanying attachments S&A Attachment A --Rate Development and Annual Expenses and S&A Attachment B --Settled Revisions to Colorado PUC No. 1 Water Tariff (collectively the Stipulation).
 
13. On March 10, 2008, Mill Creek filed an unopposed motion to approve the Stipulation.

14. On March 27, 2008, the Cascade Intervenors filed a motion to reopen record, for evidentiary hearing, and for modification or rejection of settlement in light of new evidence.

15. On April 3, 2008, Mill Creek filed its verified response in opposition to the Cascade Village Intervenors’ motion.

16. On April 29, 2008, by Decision No. R08-0446-I, the Commission denied Mill Creek’s request for waiver of response time and set an evidentiary hearing for May 23, 2008 on the Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceeding Without Modification. 

17. On May 13, 2008, Mill Creek filed a renewed unopposed motion to approve the Stipulation, stating that further negotiations had resulted in the resolution of the pending objections by the Cascade Village Intervenors.   The objections having been resolved, the scheduled hearing was vacated by Decision No. R08-0494-I, with the renewed motion to be ruled upon by separate order.

II. FINDINGS AND DISCUSSION
18. Mill Creek is a Colorado limited liability company in good standing with its principal place of business located at 304 South Trenton, Tulsa, Oklahoma, 74120.  

19. This proceeding was initiated by Mill Creek pursuant to Commission Decision No. R05-0545, issued on May 10, 2005 in Docket No. 03F-470W, in which proceeding the Commission determined that Mill Creek was a public utility subject to its jurisdiction relative to the provision of water utility service within certain specified territory located in San Juan County, Colorado.

20. This proceeding represents the first regulatory proceeding for Mill Creek in which its rates, terms, and conditions of service will have been reviewed and approved by the Commission.

21. In this proceeding, Mill Creek seeks a CPCN to provide water utility service in designated areas of San Juan County, Colorado referred to in the Application and the Stipulation as the Cascade Village Service Area.  In addition, Mill Creek seeks a CPCN to construct, maintain, operate, and own water distribution facilities, equipment, and assets in order to provide such service to the Cascade Village Service Area.  Mill Creek also requests approval of initial rates, terms, and conditions of service pursuant to which such water utility service will be provided.  Finally, Mill Creek requests a waiver of Rules 5002(b)(IX) and 5101(b)(VII) of the Commission’s Rules Regulating Water Utilities, 4 Code of Colorado Regulations (CCR) 723-5.

22. Mill Creek’s Application in this proceeding demonstrates that Mill Creek possesses the financial, operational, and technical wherewithal to provide water utility service in the area for which a CPCN is requested, and no party disputes that Mill Creek is so qualified.

23. Mill Creek’s Application in this proceeding demonstrates that Mill Creek has been providing water service within the Cascade Village Service Area since approximately 2001, and that there is no other integrated water distribution system in the area from which water service is or can be provided.  As a result, the public convenience and necessity and the public interest are both furthered by authorizing Mill Creek to provide water utility service to the Cascade Village Service Area as requested by it in its Application, as modified by the Stipulation.

24. Mill Creek and Staff have reached a comprehensive settlement of all of the issues that were or could have been raised in this proceeding, the terms and conditions of which settlement are set forth in the Stipulation.  The Cascade Village Intervenors do not oppose approval of the Stipulation by the Commission.

25. The Stipulation addresses a variety of issues regarding Mill Creek’s provision of water utility service to the Cascade Village Service Area, including: Rate Development and Annual Expenses; Agreement to File Report on Rates; CPCN Service Territory Boundaries; Metering Issues; Revised Tariff Provisions; Treatment of Commercial Operations Within the Benchmark Building and Irrigation Usage; and Acknowledgment Regarding Sewer Service.

A. Rate Development and Annual Expenses

26. Mill Creek’s proposed rates that accompany its Application were developed using the Commission’s Operating Ratio methodology as more particularly described in Rule 5112(b) of the Commission’s Rules Regulating Water Utilities, 4 CCR 723-5.  Mill Creek proposed that its rates be derived based upon normalized annual expenses of $223,384, which included an operating ratio of 13 percent.  Staff supported use of the Operating Ratio methodology, as well as the use of a 13 percent operating ratio, but questioned the level of certain expenses.  The Cascade Village Intervenors did not sponsor a witness to address either the methodology to be used in setting rates or the specific level of expenses to be included within the Operating Ratio method.

27. The Stipulation provides that Mill Creek’s rates resulting from this proceeding shall be calculated based upon the Operating Ratio methodology, applying an operating ratio of 13 percent.  S&A Attachment A to the Stipulation sets forth the agreed-upon Mill Creek settlement operating expense categories and associated settlement annual expense amounts, which total $178,770.  

28. In reaching the agreed-upon annual expense amount of $178,770, Mill Creek and Staff reached a variety of compromises surrounding certain of the expense categories set forth in S&A Attachment A.  Such compromises are reflective of the fact that prior to the conclusion of Docket No. 03F-470F, Mill Creek had not been held to be operating as a regulated water utility and, as such, has had, to a certain degree, to create the business infrastructure that is needed in order to conduct its operations as a regulated entity, including maintaining its books and records with a level of detail that is required of a regulated utility.  

29. Based upon such total annual operating expense amount of $178,770, the Stipulation provides for a fixed monthly customer charge for water service of $99.32 per month, per billing unit.  Because of the present inability to meter consumption at each of the individual end-use customer locations within the Cascade Village Service Area, the Stipulation further provides that there shall be no commodity or volumetric usage charge applicable to end-use consumption.  Notwithstanding this feature of the settlement, the Stipulation acknowledges that nothing will prevent any party from proposing a commodity or volumetric usage charge in a future proceeding.

B. Agreement to File Report on Rates

30. Given that this proceeding represents the first regulatory proceeding for Mill Creek in which its rates, terms, and conditions of service as a water utility will have been reviewed and approved by the Commission, and given the lack of comprehensive historic usage, expense, and plant investment information relative to the Mill Creek system, the Stipulation provides that Mill Creek will file a report with Staff (with a copy also provided to the Cascade Village Intervenors) no later than July 1, 2010 in which Mill Creek, for its water utility business, will summarize its operating expenses, revenues, and plant investment for the 12-month period ending December 31, 2009.  Such report is to be accompanied by workpapers which are reflective of the Company’s books and records and which are sufficient to demonstrate the basis for the Company’s reported levels of water utility operating expenses, revenues, and plant investment for the agreed-upon 12-month period.  
C. CPCN Service Territory Boundaries

31. The Stipulation provides that Mill Creek shall be issued the CPCNs as requested by Mill Creek in its Application.  

D. Metering Issues

32. In its Application, Mill Creek estimated that the expense associated with Mill Creek’s proposal to install approximately 15 meters on certain of the existing, stand-alone buildings located within the Cascade Village Service Area would be $128,000, not including the cost that a customer would incur for any alterations and/or repair work that would be required within the customer’s unit as a result of meter installation.  In its prefiled direct testimony, however, Mill Creek acknowledged that the relative cost versus benefit associated with its plan to install such meters was not a given and indicated its willingness to discuss the matter further.  

33. In its answer testimony, Staff indicated as a general matter its strong endorsement of individual meters and the value of being able to measure consumption as a useful tool in conserving precious water resources and, in many instances, as an effective tool for allocating operating expenses to end-use customers.  

34. However, based upon a variety of concerns, such as the limited number of customers served, the existence of many absentee or seasonal-use residents, as well as the fact that only nominal expenses can be directly linked to the volume of water available or distributed, Staff concluded that the public interest would not be served by imposing the cost of the installing, reading, and maintaining of meters to all units at this time without a more thorough cost/benefit analysis and a more comprehensive look at characteristics unique to Mill Creek and possible metering issue alternatives.  

35. The Cascade Village Intervenors also opposed Mill Creek’s proposal regarding meters.

36. The Stipulation provides that Mill Creek will, for purposes of this proceeding only, abandon its proposal to install meters on certain of the individual, stand-alone buildings within the Cascade Village Service Area.  In place thereof, Mill Creek will meet with Staff and a representative of the Cascade Village Intervenors to explore metering and allocation issues further, including the feasibility of installing meters on all condominium units, single-family homes, and individual commercial operations conducted within the Benchmark Building, all as located within the Cascade Village Service Area.  That meeting will be convened no later than December 31, 2009.

37. The Stipulation further provides that any findings and conclusions resulting from such meeting (and any subsequent meetings that the parties may agree to conduct) will be included with Mill Creek’s report to Staff and the Cascade Village Intervenors discussed in Paragraph No. 31 above.  

38. Notwithstanding the agreement that Mill Creek will abandon its proposal to install meters at certain locations, the Stipulation states that any new construction within the Cascade Village Service Area that is completed after the date the Stipulation is approved by the Commission, and for which water service from Mill Creek is requested, should be required to have a meter installed so as not to add to the difficulty created in this case by the absence of meters and the inability, on a cost-effective basis, to retro-fit end-use locations with meters.  

39. Consistent with this agreement, the Stipulation further provides that Mill Creek’s pro forma tariff as set forth in S&A Attachment B to the Stipulation appropriately includes a provision requiring new end-use customer locations to include a meter installation as a condition of receiving service from Mill Creek.  

40. Notwithstanding such tariff provision, the Stipulation clarifies that until such time as data from end-use meters within the Cascade Village Service Area is used to determine rates on the Mill Creek system, Mill Creek shall not be required to test any such meters installed as may otherwise be required under the Commission’s rules and that a waiver of any such rules is appropriately granted to Mill Creek by the Commission.
E. Revised Tariff Provisions
41. S&A Attachment B to the Stipulation contains revised pro forma tariff sheets from those initially proposed by Mill Creek in its Application, which revised pro forma tariff sheets are intended to govern service on the Mill Creek system, until such time as they may be changed in accordance with the Public Utilities Law and the Commission’s rules and regulations.  
F. Treatment of Commercial Operations Within the Benchmark Building and Irrigation Usage

42. 43.
Mill Creek’s Application proposed to establish commercial rates applicable to the commercial operations undertaken within the Benchmark Building.  Mill Creek also proposed a rate for irrigation usage within the Cascade Village Service Area.  In its answer testimony, Staff raised a concern as to the ability to establish a factual basis for such rates in the absence of relevant historic consumption data.  

43. The Stipulation states that the monthly charge for water service to the Benchmark Building shall be $893.88, with such amount having been derived by assuming that the Benchmark Building is the equivalent of nine separate billing units for purposes of establishing the $99.32/month fixed rate discussed in Paragraph No. 30 above.  The Stipulation further states that the monthly charge for irrigation usage shall be $99.32, which amount is derived by assuming that such irrigation usage is the equivalent of one billing unit. 
G. Acknowledgment Regarding Sewer Service

44. The Stipulation provides that since 2003, separate operating divisions of Mill Creek have been providing water service and sewer service to the Cascade Village Service Area.  In Docket No. 03F-470W, the Commission determined that it did not have jurisdiction over Mill Creek’s sewer operations.  As a result, Mill Creek’s Application in this docket states that it relates solely to the rates and terms and conditions for the provision of water utility service on a stand-alone basis.  

45. Staff and the Cascade Village Intervenors each point out in their answer testimony concerns about the absence of Commission jurisdiction over sewer service.  Staff commented upon the possibility that legislation may be passed in the future whereby the Commission’s jurisdiction may be extended to include sewer operations conducted by a combined water and sewer company.  As noted above, such legislation was passed in the Second Session of the Sixty-Sixth Colorado General Assembly, adding a new sub-paragraph 40-1-103(1)(a)(II) to the Public Utilities Law, effective July 1, 2008.

46. The Stipulation sets forth Mill Creek’s affirmative acknowledgment at the time the Stipulation was entered into that Mill Creek was aware that draft legislation was being considered by the Colorado Legislature.  The Stipulation further provides that in the event such legislation is passed, the parties reserve their respective rights to take such position(s) as they may deem necessary and appropriate regarding the effect of such legislation on Mill Creek. 

47. In its Application, Mill Creek states that it does not have audited financial statements as required under Rule 5002 (b)(IX) of the Commission’s Rules Regulating Water Utilities, 4 CCR 7-23-5.  Mill Creek further states that the cost to obtain such audited financial statements would constitute an extreme financial burden to Mill Creek and ultimately its customers, without corresponding benefit.  As a result, Mill Creek requests a waiver of such requirement.

48. Rule 5101 (b)(VII) of the Commission’s Rules Regulating Water Utilities requires that an application seeking a certificate of public convenience and necessity include a feasibility study for the proposed area to be served.  Rule 5101 (b)(VII) further provides that the applicant may request that the most recent audited balance sheet, income statement, statement of retained earnings, and statement of cash flows be submitted in lieu of a feasibility study.

49. In its Application, Mill Creek states that because it has been providing water service within the Cascade Village Service Areas since approximately 2001, it has not prepared a feasibility study relative to continued service to this area.  In lieu thereof, Mill Creek requests that the Commission accept Mill Creek’s unaudited financial statements that are included as Exhibit No. 6 to the Application. 

50. Mill Creek provided notice of its Application in this proceeding to end use customers within the Cascade Village Service Area by means of publication in the Denver Post on August 23, 2007.  In addition, on August 23, 2007, Mill Creek mailed a copy of such notice to those whom Mill Creek believed to be end use customers within the Cascade Village Service Area.

51. In its Application, Mill Creek requests that the Commission’s order in this proceeding find that Mill Creek’s provision of customer notice as described therein satisfies the requirements of the Commission’s rules, as well as those of C.R.S. § 40-3-104.

III. ORDER
A. The Commission Orders That:

1. Mill Creek Water Sales and Distribution, LLC’s Renewed Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceeding and Request for Waiver of Response Time is granted.

2. The Unopposed Stipulation and Agreement in Resolution of Proceeding filed by Mill Creek Water Sales and Distribution, LLC and Staff of the Public Utilities Commission of the State of Colorado attached to this Decision as Appendix A and incorporated herein is accepted, without modification and made an Order of the Commission.

3. Mill Creek Water Sales and Distribution, LLC’s Application for Certificate of Public Convenience and Necessity to provide water service in designated areas within San Juan County, Colorado, as modified by the Stipulation, is granted.

4. Mill Creek Water Sales and Distribution, LLC is granted a Certificate of Public Convenience and Necessity which:  (a) grants Mill Creek Water Sales and Distribution, LLC the exclusive right to provide water utility service within the geographic territory referred to in the Stipulation as the Cascade Village Service Area; and (b) authorizes Mill Creek Water Sales and Distribution, LLC to own, construct, maintain and operate the water distribution system and other equipment, facilities, and assets necessary to provide water service within the Cascade Village Service Area.

5. The settlement tariffs included within S&A Attachment B to the Stipulation are approved.

6. Mill Creek Water Sales and Distribution, LLC shall, upon not less than five business days’ notice, file with the Commission an Advice Letter along with tariffs that are the same in all material respects as those contained in S&A Attachment B to the Stipulation.  Mill Creek Water Sales and Distribution, LLC shall make this filing no later than 30 days following the date on which this Recommended Decision becomes a final decision of the Commission.

7. Mill Creek Water Sales and Distribution, LLC shall comply with the terms and conditions of the Stipulation.

8. Mill Creek Water Sales and Distribution, LLC shall comply with the terms and provisions of this Decision.

9. Mill Creek Water Sales and Distribution, LLC’s request for a waiver of Rule 5002(b)(IX) of the Commission’s Rules Regulating Water Utilities, 4 Code of Colorado Regulations 723-5 is granted.

10. Mill Creek Water Sales and Distribution, LLC’s request for a waiver of Rule 5101(b)(VII) of the Commission’s Rules Regulating Water Utilities is granted.

11. The form of Mill Creek Water Sales and Distribution, LLC’s notice to customers is found to meet the requirements of the Commission’s rules, as well as those of § 40-3-104, C.R.S.

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

13. As provided by § 40-6-114, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedures stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14.
If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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� 	Intervenors Robert Oppenheimer, Terry and Dale Lingenfelder, and Cascade Village Condominium Association – 2004, Inc. are not signatories to the Stipulation, however, counsel for Mill Creek and Staff were authorized to state in the Stipulation that the Cascade Village Intervenors did not oppose the settlement reflected therein or the Commission’s approval thereof, without modification.


� 	Paragraph No. 7 of Mill Creek’s Renewed Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceeding indicates that the Cascade Village Intervenors do not oppose the granting of the motion for an order from the Commission approving the Stipulation without modification.  Paragraph No. 9 of Mill Creek’s Renewed Motion likewise indicates that Staff supports the granting of the motion. 


� 	Mill Creek also provides sewer service within the relevant area.  By Decision No. C06-0195, adopted February 8, 2006 in Docket No. 03A-470W, the Commission determined that such service was not subject to its jurisdiction.  The Commission notes today that subsequently the nature and extent of its jurisdiction over sewer service has been clarified by an enactment of House Bill No. 08-1227, effective July 1, 2008, adding a new sub-paragraph 40-1-103(1)(a)(II) to the Public Utilities Law. 
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