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I. statement, findings, and conclusion  
1. On August 28, 2007, the Commission Staff (Staff) issued a Formal Complaint against Cypress Communications Operating Company, LLC (Cypress or Respondent).  The filing commenced this proceeding.  

2. The Commission referred this matter to an Administrative Law Judge (ALJ).  

3. Respondent timely filed its Answer on September 18, 2007.  The Answer put this matter at issue.

4. The Parties in this proceeding are Staff and Cypress.  

5. By Decision No. R07-0843-I, on an unopposed motion, the ALJ established a procedural schedule and a hearing date of December 18, 2007 in this matter.  By Decision No. R07-0901-I, on an unopposed motion, the ALJ vacated the procedural schedule but retained the December 18, 2007 hearing date.  

6. On December 4, 2007, Cypress filed an Unopposed Motion for Order Approving Stipulation and Settlement Agreement in Resolution of Complaint and Waiving Response Time.  A Stipulation and Settlement Agreement in Resolution of Complaint accompanied that filing.  By Decision No. R07-1023-I, the ALJ vacated the hearing date and took the unopposed motion under advisement.  By Decision No. R08-0047-I, the ALJ denied the unopposed motion and scheduled a prehearing conference in this matter for January 29, 2008.  

7. On January 25, 2008, Cypress filed, in one document, an Unopposed Motion for Order Approving Revised Stipulation and Settlement Agreement in Resolution of Complaint, Waiving Response Time, and Allowing any Necessary Witnesses to Appear by Phone.  A Revised Stipulation and Agreement in Resolution of Complaint (Revised Stipulation) accompanied this filing.  

8. By Decision No. R08-0095-I, the ALJ scheduled an evidentiary hearing on the Revised Stipulation.  In that Order, the ALJ set out questions and areas which she requested the Parties to address at the hearing.  

9. An evidentiary hearing on the Revised Stipulation was held on February 7, 2008.  The ALJ heard testimony in support of the Revised Stipulation from Mr. Scott Drake on behalf of Respondent and Mr. Harry DiDomenico on behalf of Staff.  The testimony responded satisfactorily to the questions posed in Decision No. R08-0095-I.  At the conclusion of the hearing, the ALJ requested the Parties to present a legal brief addressing the validity of the Revised Stipulation in light of the Filed Rate Doctrine.  

10. Following the hearing and before filing the requested legal brief, the Parties engaged in further negotiations.  The negotiations were successful.  By Decision No. R08-0394-I, the ALJ granted an unopposed motion for extension of time to file a second revised stipulation.  

11. On April 25, 2008, the Parties filed a Second Revised Stipulation and Agreement in Resolution of Complaint (Second Revised Stipulation).  By Decision No. R08-0515-I, the ALJ approved the Second Revised Stipulation subject to four conditions.
  

12. On June 5, 2008, Staff and Cypress filed their Notice of Acceptance of Additional Conditions.  As a result, the Parties have agreed to incorporate into the Second Revised Stipulation the four conditions contained in Decision No. R08-0515-I.  The ALJ will order the four conditions incorporated into the Second Revised Stipulation.  

13. On June 6, 2008, Staff filed (in one document) a Motion to Dismiss Complaint with Prejudice [Motion] and Waive Response Time [Request].  The Motion states good cause, and no party will be prejudiced by granting the Motion.  The Motion will be granted.  The Complaint will be dismissed with prejudice.  

14. Given the nature of the Motion and the absence of prejudice to any party, the Request will be granted.  Response time to the Motion will be waived   

15. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:
1. The four conditions set out in Decision No. R08-0515-I (which approved the Second Revised Stipulation as conditioned) are incorporated into the Second Revised Stipulation filed in this proceeding on April 29, 2008.  

2. As amended by the incorporation, the Second Revised Stipulation is accepted.  

3. The Motion to Dismiss Complaint with Prejudice filed by Staff of the Commission on June 5, 2008 is granted.  

4. The Formal Complaint against Cypress Communications Operating Company, LLC is dismissed with prejudice.  

5. The Parties shall comply with the Second Revised Stipulation, as amended by the incorporation of the four conditions contained in Decision No. R08-0515-I.  

6. The Motion to Waive Response Time is granted.  

7. Response time to the Motion to Dismiss Complaint with Prejudice is waived.  

8. Docket No. 07C-322T is closed.  

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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MANA L. JENNINGS-FADER
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�  The first condition pertained to revising the definition of Effective Date.  The second condition clarified the date by which payment would be made to present and former customers.  The third condition required Cypress to file with the Commission a report on the payments and bill credits.  The fourth condition prohibited Cypress from retaining any funds that could not be paid to former customers and from applying those funds to Cypress's capital expenditures or its expenses.  
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