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I. statement  

1. On February 25, 2008, Seth Bounds, doing business as Green Limousine (Petitioner), filed a Petition for Waiver of Exempt Carrier Rules (Petition).  Specifically, Petitioner seeks a permanent waiver of Rule 4 Code of Colorado Regulations 723-6-6308(a)(II).
 Bounds seeks to have all Mercedes E-320 motor vehicles, model years 2003 to 2008, qualified as luxury limousines. 

2. On March 3, 2008, the Commission gave public notice of the Petition.  Notice dated March 3, 2008, at 2 (Notice).  The Notice also established a procedural schedule, which Decision No. R08-0415-I vacated.  

3. Hy-Mountain Transportation, Inc. (Hy-Mountain) and Snow Limousine, Inc. (Snow), timely intervened of right in this matter.  Both intervenors oppose the Petition.  

4. The Commission referred this matter to an Administrative Law Judge (ALJ).  

5. Decision No. R08-0415-I scheduled the hearing in this matter for May 22, 2008 in Denver and established a procedural schedule.
  Each party has filed its list of witnesses and copies of its exhibits.

6. At the assigned place and time the undersigned ALJ called the matter for hearing.  During the course of the hearing Exhibits 1 through 3 were identified and offered into the record.  Exhibit 1 was rejected and Exhibits 2 and 3 were admitted.  Administrative notice was taken of the last two annual reports of Hy-Mountain on file with the Commission, and they were assigned Exhibit 4 for ease of reference.  At the conclusion of the hearing the matter was taken under advisement.

7. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding, along with a written recommended decision.
II. Findings of Fact 

8. Bounds operates a limousine service under LL-01456.  He is based in the Vail Valley, but makes trips to Denver International Airport (DIA).  About 98 percent of his business either originates or terminates at either DIA or the Eagle County Airport.  He currently uses three Ford Excursions powered by diesel engines.  The Excursions burn a blend of regular diesel and soy-based bio-fuel, which blend varies with the ambient temperature.

9. Bounds attempts to do business in an ecologically friendly manner.  In addition to using bio-fuels, his company uses non-toxic cleaning materials on the vehicles; it uses recycled and bleach-free paper; and it provides healthy beverages and organic fruit snacks to its customers.

10. Bounds has received several requests for “green” limousine service, including a green wedding being held this summer in Vail.  Bounds would like to meet that need by providing service in diesel powered vehicles that are able to use biodiesel.  Specifically, Bounds seeks to provide that service in Mercedes E-320 vehicles, model years 2003 to 2008.

11. The Mercedes E-320 has an interior volume of about 97.2 cubic feet.  It gets about 33 miles per gallon running on diesel or a diesel/bio-fuel blend, which is significantly better than the Excursions that Bounds currently operates.

12. Hy-Mountain operates as common carrier certificated by this Commission under PUC No. 14114.  Hy-Mountain provides taxicab service under that authority that includes trips to and from the Eagle County Airport.  In wintertime, this constitutes about 70 percent of its business.  It views Bounds as a competitor for airport business, and it fears that allowing Bounds to use cheaper vehicles in its fleet, such as a Mercedes, will allow Bounds to cut prices and be more of a competitor to Hy-Mountain, whose rates are subject to regulation by the Commission.

13. Snow operates as a common carrier certificated by this Commission under PUC No. 55713.  Snow provides service to and from the Eagle County Airport, which service accounts for between 5 percent and 10 percent of Snow’s revenue.  Like Hy-Mountain, it views Bounds as a competitor and suggests that the Mercedes E-320 does not fit the luxury limousine classification nor should it be allowed in by waiver.

III. Discussion
14. “Luxury limousine” is defined in § 40-16-101(3), C.R.S., as “a chauffeur-driven, luxury motor vehicle as defined by the commission.”

15. The Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, contain rules governing luxury limousines.  Specifically, Rule 6308 provides as follows.

(a)
A luxury limousine shall fit one or more of the following categories: 

(I)
Stretched limousine, which is a motor vehicle whose wheelbase has been lengthened beyond the manufacturer's original specifications whether at the manufacturer's factory or otherwise. 

(II)
Executive car, which is a motor vehicle 

(A)
that has four doors, that meets or exceeds the interior volume index of 120 cubic feet for "large cars" in 40 C.F.R. § 600.315-82, and that is classified as a luxury sedan or sport utility vehicle in the fuel economy guide; or 

(B)
that is similar to a motor vehicle which falls within the parameters of subparagraph (A) but is so new that it is not yet listed in the fuel economy guide. 

(III)
Executive van, which is: 

(A)
a motor vehicle built on a cutaway chassis; 

(B)
a motor coach; or 

(C)
a van (but is neither classified as a mini van in the fuel economy guide, nor a similar vehicle not specifically classified as a mini van in the fuel economy guide). 

(IV)
Other limousine, which is a classic, antique, or specially built motor vehicle that, at the time of registration as a luxury limousine, has a retail value of fifty thousand dollars or more. 
16. The Mercedes E-320 does not fit into any of the above categories.  Thus Bounds has sought a waiver of Rule 6308 in order to allow it to qualify the E-320 as a luxury limousine.

17. The Commission’s Rules of Practice and Procedure, 4 CCR 723-1, contain the following rule on waivers and variances.

1003.
Waivers and Variances. 

(a)
The Commission has promulgated these rules to ensure orderly and fair treatment of all parties. The Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause. In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis. The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate. The Commission will not grant a waiver or variance if the grant would be contrary to statute.
18. Thus the primary standard for granting a waiver is good cause.  The Commission is allowed to take into account hardship, equity, or more effective implementation of overall policy.  There is no hardship here.  Bounds has bought no vehicles yet and has no financial loss to fear.  He simply seeks to adopt a different business model than he currently has.  There are no equitable considerations, in that there are no other luxury limousine operators that have been provided this type of relief.

19. Would granting Bounds a waiver to allow him to use the E-320 more effectively implement the Commission’s overall policy of luxury limousine licensing?  The ALJ must answer in the negative.  The ALJ notes that the Commission has a rulemaking proceeding pending that has been wrestling with the exact issue here, namely, what vehicles should qualify as luxury limousines?  In Decision No. C08-0375 the Commission has dealt extensively with this issue.  There were a wide variety of perspectives represented in those proceedings, and there were extensive comments.  Only after considering all of those comments did the Commission establish a list of vehicles that qualify as luxury limousines.  The E-320 is one of those vehicles.  The Commission in Decision No. C08-0375 noted that it would periodically review the list and make additions as circumstances warranted.  In its Weekly Meeting held May 28, 2008 the Commission affirmed Decision No. C08-0375.  Under standard Commission procedures, the new rules will be effective either July 1, 2008 or August 1, 2008, depending on whether the final rules are published in the June or July Colorado Register, respectively.  In light of the Commission’s indication of its intent to proceed that way, there can be no gain to the overall policy of luxury limousine licensing by establishing a class of qualifying vehicles by waiver, not subject to the wide scrutiny given in rulemaking.  Therefore the request for waiver must be denied.

20. In addition, were the Commission to grant Bounds’ request, it likely would be guilty of rulemaking without complying with the statutory procedures governing rulemaking.  See, Home Builders Association v. Public Utilities Commission, 720 P.2d 552 (Colo. 1986).
21. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

IV. Order
A. The Commission Orders That:
1. The Petition for Waiver of Rule 4 CCR 723-6-6308, filed by Seth Bounds, is denied.  Docket No. 08A-071CP is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
______________________________
Administrative Law Judge
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�  This is an emergency rule effective February 13, 2008.  Decision No. C08-0153.  


�  Each party was ordered to provide the following information with respect to each witness identified on its list of witnesses:  name, address, business telephone number, and brief statement of the witness's expected testimony.  Decision No. R08-0413-I also contained advisements which continue in effect.  
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