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I. STATEMENT, FINDINGS, AND CONCLUSIONS
1. On April 27, 2007, Applicant N.E. Colorado Cellular, Inc. doing business as Viaero (Viaero) filed an application pursuant to § 214(e) of the Communications Act of 1934 as Amended (the Act) and Rules 2187 and 2847 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, to extend its federal eligible telecommunications carrier (ETC) designation and its state Eligible Provider (EP) designation to cover additional territory within Viaero's newly expanded FCC-licensed service area. 

2. On May 7, 2007, the Commission issued notice of the application. 

3. The Commission deemed the application complete by minute entry at the weekly meeting held June 15, 2007, and the matter was referred to an administrative law judge (ALJ) for disposition.  

4. On May 21, 2007, Alltel Communications, Inc. (Alltel) filed its notice of intervention of right.

5. On May 23, 2007, Staff of the Colorado Public Utilities Commission (Staff) filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.

6. On June 5, 2007, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right, Entry of Appearance and Request for Hearing of the Colorado Office of Consumer Counsel.

7. On June 6, 2007, Colorado Telecommunications Association (CTA), Bijou Telephone Cooperative, Blanca Telephone Company, Columbine Telephone Company, Eastern Slope Rural Telephone Association (Eastern Slope), Pine Drive Telephone Company, Plains Cooperative Telephone Association, Roggen Cooperative Telephone Company, Rye Telephone Company, Sunflower Telephone Company, and Wiggins Telephone Association filed their notices of intervention by right (These companies will collectively be referred to as Rural ILECs).  Each notice claims a legally protected right.  

8. It its application, Viaero seeks ETC and EP designation in 31 non-rural wire centers (served by Qwest Corporation (Qwest)) listed on Exhibit B to the Application, and designation in the entire study areas of 12 Rural Incumbent Local Exchange Carriers (ILECs) listed on Exhibit C to the Application.  By Decision No. R07-0733-I, the application was amended:  (1) to remove two wire centers served by CenturyTel of Colorado from its requested territory; (2) to remove three wire centers from the service areas of two of the Rural ILECs (removal of the Bennett wire center from Eastern Slope's service territory, and removal of Byers and Deer Trail wire centers from Bijou Telephone Cooperative Association, Inc's service territory); and (3) to remove Ovid from the non-rural (Qwest) service territory because Viaero is already designated an ETC and EP in Ovid wire center.

9. By Decision No. R07-0933-I, a hearing was scheduled in this matter to commence on November 5, 2008.

10. On October 31, 2007, the Joint Motion of Viaero, Staff, and OCC for Approval of Stipulation and Settlement Agreement and Request to Shorten Response Time was filed.  The Stipulation and Settlement Agreement (Stipulation, Hearing Exhibit 2, a copy of which is attached hereto as Appendix A and incorporated herein by reference) among Viaero, Staff, and OCC was simultaneously filed.  Viaero, Staff, and OCC note that the Stipulation is in all material respects similar to the Stipulation and Settlement Agreement approved by the Commission in settlement of Docket Nos. 00A-315T and 00A-491T, Viaero's first designation of ETC/EP status in other territories in Colorado. The Stipulation is also similar in all material respects to the Stipulation and Settlement entered into with other wireless CETCs in other areas of Colorado.  The joint movants requested that the scheduled hearing be utilized to consider the Stipulation and Settlement Agreement. 

11. By Decision No. R07-0933-I, the Joint Motion of Viaero, Staff, and OCC for Approval of Stipulation and Settlement Agreement (Joint Motion) was set for hearing as part of the hearing on the application.  

12. At the assigned time and place, the hearing was called to order.  All parties except Alltel appeared and participated through counsel.  During the course of the hearing, testimony was offered by Michael Felicissimo and Don J. Wood on behalf of Viaero,  Kevin J. Kelly on behalf of the Rural ILECs, Cory Skluzak on behalf of the OCC, and Susan Travis on behalf of Staff.  Exhibits 1 through 17 and 21 were identified, offered and admitted.    Exhibits 5A, 13A, 14A, 18A, 19A, and 20A were identified, offered and admitted as confidential exhibits. 

13. Viaero’s prehearing Motion to exclude Portions of the Answer Testimony of Kevin J. Kelly was filed.  Viaero contended that portions of the pre-filed testimony should be stricken.  At hearing, the Rural ILECs confessed the motion.  During the course of the presentation of Mr. Kelly’s testimony, the subject pre-filed testimony was redacted.  As redacted, Mr. Kelly’s pre-filed testimony was admitted.

A. Background

14. On May 8, 1997, the Federal Communications Commission (FCC) issued its Universal Service Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996. The FCC provided further guidance on ETC designation in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd 6371, 6384 (2005).
15. The Universal Service Order provides that only ETCs designated by a state public utilities commission (State Commission) shall receive federal universal service support. The Commission, upon its own motion or upon request, designates a common carrier meeting the requirements of the Act as an ETC for a Commission-defined service area.  47 U.S.C. §214(e). 

16. To be designated as a federal ETC, a carrier must: (1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 Code of Federal Regulations (C.F.R.) § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution, 47 U.S.C. § 214(e); Universal Service Order, 12 FCC Rcd at 8791.
17. The FCC's supported services set forth in 47 C.F.R. § 54.101(a)(l)-(9) are:
a. voice grade access to the public switched telephone network;

b. local usage;

c. dual tone multi-frequency signaling or its functional equivalent;

d. single-party service or its functional equivalent;

e. access to emergency services;

f. access to operator services;

g. access to interexchange service;

h. access to directory assistance; and
i. toll limitation for qualifying low-income consumers.

18. In areas served by a rural telephone company, 47 U.S.C. § 214(e)(2) further requires the Commission to determine that the designation of an additional ETC is in the public interest. 

19. The Commission has adopted its own rules for implementing 47 U.S.C. § 214(e)(l)-(2) of the Act which appear at 4 CCR 723-2-2180 through 2191, which rules are consistent with § 214(e) and the FCC's Rules. 

20. The Colorado High Cost Support Mechanism (HCSM) was established by § 40-15-208, C.R.S., to provide funds to eligible carriers for the provision of universal service in high cost areas of Colorado.

21. In order to be eligible to receive funding from the HCSM, a carrier must be designated as an EP in accordance with 4 CCR 723-2-2847. 

B. Scope of Proceeding Under Commission Rules

22. This is a case of first impression applying the Commission’s current rules in an application for ETC/EP designation.  During the course of the hearing conflicting testimony was offered as to the operation of Commission rules.

23. It was not at all clear to more than one witness (and several counsel) as to what proceedings would follow this proceeding, if any, before receipt of high cost support funding.  The concern went to the scope of the proceeding as to EP designation in light of the statutory prohibition against receiving fund support, together with local exchange service revenues, that exceeds the cost of providing local exchange service to customers of such provider.   The ALJ concluded that a determination of the issue was necessary to define the scope of this proceeding.  The presentation of testimony was stopped and parties were afforded an opportunity to offer legal argument as to the construction and application of Rule 2847 in this docket.  Thereafter testimony resumed and the hearing was concluded.

24. The foundational principle in § 40-15-208(2)(a), C.R.S., provides:  “The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.”  Notably, this foundational principle is not a one-time test, but is ongoing in nature.  The phrase “is receiving funds” is temporal with the receipt of funding (i.e., the statute specifically requires that the condition be met at receipt of funds, not at designation for eligibility to request funding).  As no funds are received upon designation, the statute does not require strict application for designation.

25. After the break in testimony, and further consideration, all parties presented consistent arguments as to the application of Rule 2847:  Rule 2847 sets forth the procedures for designation as a provider eligible to apply for support through the HCSM.  Designation alone does not result in receipt of funds; rather, the provider demonstrates awareness and agreement as to the terms of high cost support funding and a preliminary showing of eligibility to receive funds.  However, beyond designation, Rule 2847 contemplates a further proceeding for EPs (i.e., designated providers) prior to the initial receipt of support from the HCSM.  Viaero is not subject to rate regulation.  Therefore, it will have to establish that it is not receiving funds, from the HCSM or any other source together with a Commission-adopted revenue benchmark, that exceed its reasonable cost of providing basic local exchange service to customers.  Rule 2847(f)(I), 4 CCR 723-2. 

26. It is noteworthy that Commission rules specifically contemplate applications for EP designation being filed contemporaneously with an application for a Certificate of Public Convenience and Necessity (CPCN), Letter of Registration, or an alternative form of regulation.  Because a provider applying for a CPCN to serve, by definition, cannot be serving any local exchange customers in the proposed territory, it would be impossible for such a provider to demonstrate the provision of service across the proposed territory or that it has any cost of providing local exchange service to its customers in the proposed territory.  Thus, it is reasonable that the Commission contemplated an initial showing to obtain designation apart from the showing statutorily required when it is receiving support funding.  Staff and Viaero specifically acknowledge in their closing statement of position that this “docket is limited to whether Viaero has demonstrated its qualifications to be designated as an ETC and EP. It is not the function of this docket to decide whether funds that Viaero has not yet received, indeed, is not yet eligible to receive, together with other revenues exceed the costs of providing service.”  Joint Post-Hearing Brief of Viaero and Staff at 18.  See also Joint Post-Hearing Brief of Viaero and Staff at 17, citing Tr. 12/6 at 121.

27. Despite the title of Rule 2847, its scope is broader than designation alone.  It also addresses eligibility to receive support.  Illustratively, the portability of support is independent of eligibility for designation as an EP.  Further, provider eligibility to receive support for services provided via resale does not control eligibility for designation as an EP.  Some portions of the rule only apply to providers already designated as an EP.  Illustratively, Rules 2847(f) and (g) only apply to providers designated as EPs.  Therefore, designation alone (the only relief sought by Viaero) requires compliance only with Rules 2847(a) and (b).  Such interpretation is reasonable in light of the rule and the arguments of counsel.  All parties agree that prior to initial receipt of support, Viaero will be required to demonstrate compliance with Rule 2847(f)(I).

C. Application of Rule 2847(b)(I)(E)

28. Mr. Felicissimo testified that Viaero is not receiving funds from the HCSM or any other source that, together with Commission-defined revenues, exceeds the reasonable cost of providing basic local exchange service.  He contends that the Commission can be assured of future compliance because the “funds available from the HCSM, federal USF, and customer revenues in the new areas will be far exceeded by the cost of network investment necessary to provide service.”  Hearing Exhibit 3 at 26, L. 25:27.  

29. In the past, Viaero has reported costs to provide basic local exchange service far in excess of revenues and all funds received. Hearing Exhibit 5 at 10.  Without adopting or approving the precise method of calculation, Confidential Hearing Exhibits MF-23 and MF-24, along with other testimony, demonstrate, more likely than not, compliance with Rule 2187(b)(1)(E).

30. While it is found more likely than not that the evidence as a whole adequately demonstrates eligibility under Rule 2847(b)(I)(E), the adequacy relies to some extent based upon the fact that no funds will be received as a result of designation in addition to significant investment that has already commenced.   Further, it should be clarified that Mr. Felicissimo’s contention does not precisely characterize Viaero’s future eligibility.  As a result of this Recommended Decision, Viaero’s designated geographic support area will be expanding.  Future eligibility to receive funding under Rule 2847(f)(I) will not independently apply to the previously designated geographic support area versus from the expanded area sought to be added to the designated geographic support area.  Rather, the test is applicable to Viaero, as the EP. 

D. Stipulation and Settlement Agreement

31. The Stipulation is in all material respects similar to those approved in Viaero’s settlement of Docket Nos. 00A-315T and 00A-491T.  The Stipulation is also similar in all material respects to the Stipulation and Settlement entered into with other wireless CETCs in other areas of Colorado.

32. The Joint Movants contend that approval of the stipulation, and thereby the application, is in the public interest and that it should be approved.

33. The Rural ILECs and CTA oppose approval of the Stipulation, contending that the Joint Movants have not demonstrated required ETC and EP criteria and that approval of the Stipulation is contrary to the public interest.

34. Viaero offered substantial testimony regarding planned operations.  Viaero currently provides no coverage using its own facilities west of Interstate 25 and south of Colorado Springs.  If designated, Viaero initially plans to offer service throughout the area for which designation is requested through roaming agreements.
  Roaming is a form of resale because the customer’s service provider purchases minutes from foreign carriers that are then provided the customer.

35. If designated, and Viaero receives a request for service for a customer in an area not currently served by Viaero, a seven-step process is outlined in the Stipulation at ¶21. 

36. Viaero also plans to construct facilities with ETC/EP support, including 67 towers in the new proposed ETC area, allowing it to provide service to customers in all locations for which it seeks designation.  See Hearing Exhibit No. 14.  The construction costs are estimated at approximately $20 million. 

37. Through testimony, it was demonstrated that Viaero is not obliged under the Stipulation to construct facilities.  However, to supplement the Stipulation, Mr. Felicissimo clearly expressed that he believes Viaero has “offered and … made a commitment to build if we were designated.”  Tr. Vol. 1 at 51:11-14.  He reiterated Viaero’s commitment to build 67 sites to provide coverage represented by the green-shaded area identified on Hearing Exhibit 5A within two years from initial receipt of HCSM funding.  See Tr. Vol. 1 at 67:10-19.

38. Viaero has undertaken substantial obligations through the Stipulation to benefit the public interest.  It is found that Viaero has demonstrated that, more likely than not, it will implement planned service offerings eligible for support throughout its proposed territory.  As addressed above, a further showing will be required prior to the receipt of Colorado high cost support funding, consistent with Rule 2847(f)(I).

E. Service Through Resale.

39. There is no demonstrated material impact to funding sources by Viaero serving customers via resale.  Further, there is no incentive for Viaero to provide service via resale on a long-term basis.  

40. There is no build-out requirement in FCC or Commission rules.  She contends that a partial resale strategy is acceptable under Commission rules.  See Tr. Vol. 1 at 146-148.  Thus, consistent with authorities addressed above, existence of current facilities is not a necessary precondition to designation.

41. Rule 47 C.F.R. 54.201(d)(1) recognizes that a provider is eligible for designation as an ETC where services provided may rely, at least in part, upon resale of another carrier’s services.  

42. The Rural ILECs question the commitment and obligation of Viaero to construct facilities to provide service.  It is clear to the extent an EP provisions its service to end users solely through resale of a finished service from a facilities-based provider, or that service combined with other services, is not eligible to receive support from the HCSM.   Rule 2847(c).  Therefore, if Viaero only provided service to customers via resale, it would never be eligible to receive funding for those customers.  However, such lack of funding qualification need not disqualify designation of eligibility to request funding.

43. Rural ILECs improperly contend that facilities-based eligible service must be provided across the subject territory prior to designation.  The FCC issued a Declaratory Ruling to resolve the controversy regarding whether § 214(e)(1) of the Act requires a common carrier to provide supported services throughout a service area prior to being designated an ETC.  The FCC has stated:  

We believe that it is unreasonable to expect an unsupported carrier to enter a high-cost market and provide a service that its competitor already provides at a substantially supported price. If new entrants are not provided with the same opportunity to receive universal service support as the incumbent LEC, such carriers will be discouraged from providing service and competition in high-cost areas. Consequently, under an interpretation of section 214(e) that requires new entrants to provide service throughout the service area prior to designation as an ETC, the benefits that may otherwise occur as a result of access to affordable telecommunications services will not be available to consumers in high-cost areas. We believe such a result is inconsistent with the underlying universal service principles set forth in section 254(b) that are designed to preserve and advance universal service by promoting access to telecommunications services in high-cost areas. 

Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, 15 FCC Rcd 15168, 15173 (FCC 2000).

44. The FCC stated that a new entrant can make a reasonable demonstration to the state commission of its capability and commitment to provide universal service without the actual provision of the proposed service and listed non-exhaustive suggestions for appropriate considerations:

(1) a description of the proposed service technology, as supported by appropriate submissions; (2) a demonstration of the extent to which the carrier may otherwise be providing telecommunications services within the state; (3) a description of the extent to which the carrier has entered into interconnection and resale agreements; or, (4) a sworn affidavit signed by a representative of the carrier to ensure compliance with the obligation to offer and advertise the supported services (footnotes omitted).

Id. at 15178.

45. By virtue of its operation in Colorado for more than five years, Viaero has amply demonstrated its capability and commitment to offer and advertise supported services to consumers in Colorado, and it has committed to do so in the new ETC service area if designated.  Viaero has clearly demonstrated a strategy beyond mere resale of services.  Because Viaero will not be eligible to receive high cost support in excess of the cost to provide covered services to its customers, the risks of the highly improbable concerns of the Rural ILECs are of relatively little harm.  An EP/ETC without customers, or solely offering resale services, does not receive high cost support funding.

46. The argument that Viaero cannot be designated as an EP or ETC because local service is initially planned to be offered via resale appears contrary to prevailing standards and will be rejected.

47. Under CTA’s application of 4 CCR 723-2-2847(b)(I)(C) and (D), a provider would not be designated as eligible to apply for high cost support funding until total build out of all facilities necessary to provide service to the entire territory for which eligibility is requested.  Such an interpretation is inconsistent with the purpose of the fund and the Commission’s requirement to show that an applicant “will offer basic local exchange service throughout the entire geographic support area.”  Rule 2847(b)(I)(C)(emphasis added).

48. The argument that Viaero cannot be designated as an EP or ETC because it has not demonstrated that it is providing service throughout the proposed territory appears contrary to prevailing standards and will be rejected.

49. The CTA and Rural ILECs would have the Commission entirely reject the benefits of the proposed settlement because explicit enforceable build out requirements are not contained in the Stipulation.  In light of the commitment and experience, the public interest supports approval of the settlement. However, if later deemed appropriate, nothing prohibits the Commission from reconsidering EP and ETC status.

F. Duplication of Facilities/Multiple ETCs

50. Viaero contends that granting the application will not place an undue burden upon the fund because Viaero would only receive support for those customers it serves.  Thus, if a new customer is obtained, the support that Viaero receives would likely be lost by another carrier.

51. It was noted that any existing Viaero customer in the territory affected by this application would also become eligible for support upon designation.  However, Viaero contends this it is appropriate as a mere timing difference.  

52. Under current standards, support is based upon the number of eligible customers in designated areas.  Thus, high cost funding is provided for a customer in a designated area without regard to when the customer began taking service from the EP.

53. While it is argued that the size of the high cost fund will increase as a result of the approval of this application, approval of an additional wireless entrant (as here) has not been shown to materially affect high cost support for customers in a high cost area.  If the Commission should decide to reevaluate the policy upon which the current rules were adopted, the designation application of one provider under Rule 2847 would not be the most appropriate place for consideration.

G. Conclusion

54. The Stipulation provides substantial public benefits that should not be foregone based upon speculative concerns as to how Viaero will proceed in the future.  Rather, the Stipulation should be embraced.  Should Viaero not ultimately proceed in compliance with applicable requirements, the Commission may revisit Viaero’s status as an EP/ETC.  The Stipulation is reasonable and consistent with the public interest and will be accepted and approved by the Commission.

55. Applicant as an authorized commercial mobile radio service provider is a common carrier as defined by 47 U.S.C. § 153(10) and 47 C.F.R. § 20.9(a).  Applicant will offer its universal service offering as a wireless application based on its existing cellular service in its designated service area in the State of Colorado.

56. Due to the portable nature of support, it has not been shown that the granting of the application will overly burden federal or state support mechanisms.

57. Viaero has demonstrated that approval of the application will not result in cream skimming portions of those Rural ILEC study areas not fully served.

58. Applicant has demonstrated the ability and intent to provide the support services in all of its designated service areas set forth in 47 C.F.R. § 54.10(a) including the following:

(1)
Voice grade access to the public switched telephone network;

(2)
Local usage;

(3)
Dual tone multi-frequency signaling or its functional equivalent;

(4)
Single-party service or its functional equivalent;

(5)
Access to emergency services;

(6)
Access to operator services;

(7)
Access to interexchange service;

(8)
Access to directory assistance; and

(9)
Toll limitation for qualifying rural-income consumers.

59. Applicant has demonstrated its intent and ability to advertise its universal service offerings and charges through media of general distribution.

60. Designation of Applicant as an ETC is in the public interest.

61. It is found, based on the Stipulation and testimony of witnesses and exhibits, that Applicant meets all of the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an ETC and is eligible to receive federal universal service support. 

62. Granting the application will improve service quality and customer choice in the affected area and will improve public safety and welfare.  It will further ensure access to universal services reasonably comparable to those services provided in urban areas at rates that are reasonably comparable to rates charged for similar services in urban areas.

63. Applicant meets all applicable criteria and should be designated as an EP under Rule 2847, 4 CCR 723-2.  Applicant has met all of the requirements for designation as an EP under the Commission's Rules, 4 CCR 723-2. Applicant's service offering complies with Rule 2847, 4 CCR 723-2. Designation of Applicant as an EP is in public interest.

II. ORDER

A. The Commission Orders That:

1. The Stipulation and Settlement Agreement of N.E. Colorado Cellular, Inc., doing business as Viaero (Viaero), the Colorado Office of Consumer Counsel, and Staff of the Colorado Public Utilities Commission (attached to this Decision as Appendix A and incorporated herein by reference), is accepted and approved.

2. The application of Viaero for designation as an Eligible Telecommunications Carrier and Telecommunications Provider, as amended, is granted. 

3. Along with any other applicable requirements, Viaero must show eligibility for the receipt of funding prior to the receipt of high cost support funding, specifically including that it will not be receiving funds from the Colorado High Cost Support Mechanism or any other source that, together with revenues, as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to Viaero’s customers.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge



G:\ORDER\R08-0523_07A-153T.doc:SRS






� Roaming is when a customer uses the coverage and the facilities of a foreign carrier (i.e., not the carrier providing their service and bills for service in their home territory). Illustratively, if an AT&T Wireless customer has Denver as a home territory, he or she might roam using Viaero Wireless coverage when driving to the eastern edge of Colorado on Interstate-70 because there are no AT&T facilities in that area.
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