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scheduling prehearing conference, 
and allowing participation by telephone
Mailed Date:  May 22, 2008
I. statement  
On March 4, 2008, Lake Durango Water Company, Inc. (LDW Company) and Lake Durango Water Authority (LDW Authority) filed a Joint Application and Petition.
  In that filing, LDW Company seeks authority to transfer its public utility assets to LDW Authority and to discontinue public utility service.  In addition, LDW Company and LDW Authority request an 

1. order declaring that, if completed, the transfer of assets will not result in LDW Authority's becoming a public utility subject to the Commission's jurisdiction.  Further, LDW Company and LDW Authority request a waiver of specified Commission rules.
  Finally, LDW Company and LDW Authority request that the Commission treat the Application, together with the appended schedules, as a detailed summary of testimony supporting the Application sufficient to meet the requirements of § 40-6-109.5(1), C.R.S., and to trigger the timeframe contained in that statute.  

2. On March 6, 2008, the Commission issued a Notice of Application Filed (Notice).  In that Notice the Commission established an intervention period; the intervention period has expired.  In that Notice the Commission also established a procedural schedule.  This Order will vacate that procedural schedule.  Finally, in that Notice the Commission used language that could be interpreted as a determination that the Application and the appended schedules constitute a detailed summary of testimony supporting the Application sufficient to meet the requirements of § 40-6-109.5(1), C.R.S.  This Order makes it clear that the matter has not been resolved and that the request is still pending.  

3. On March 28, 2008, LDW Company filed its Affidavit of Mailing.  

4. On March 28, 2008, Mr. Mark A. Reddy submitted a letter, with attachments, to the Commission.  In accordance with Commission practice, the letter was filed in this docket.  The parties are advised and are on notice that this letter and all other letters submitted concerning this docket will be part of the record in this proceeding.  In rendering its decision in this matter, the Commission will consider the letter as it considers other such correspondence.  

5. On April 4, 2008, William J. Johnson, Carolyn S. Johnson, Larry E. Johnson, and Mary M. Johnson filed a Petition for Leave to Intervene (Johnson Petition).  On April 18, 2008, LDW Authority responded in opposition to the Johnson Petition.  On April 18, 2008, LDW Company responded in opposition to the Johnson Petition.  The Johnson Petition is pending.  

6. On April 7, 2008, Mr. Gene M. Bradley filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  Mr. Bradley is a party in this proceeding.  

7. On April 7, 2008, Mr. Gary L. Norton filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  Mr. Norton is a party in this proceeding.  

8. On April 15, 2008, Staff of the Commission (Staff) intervened of right.  Staff is a party in this proceeding.  

9. The Parties in this proceeding are LDW Company, LDW Authority, Messrs. Bradley and Norton, and Staff.  For purposes of this Order and the prehearing conference, William J. Johnson, Carolyn S. Johnson, Larry E. Johnson, and Mary M. Johnson will be treated as parties in this proceeding.  This does not constitute, and is not intended to give any indication concerning, a decision on the Johnson Petition.  

10. By Decision No. C08-0424, the Commission deemed the Application complete as of April 22, 2008.  A Commission decision on the Application should issue on or before 210 days from that date (i.e., November 19, 2008).
  

11. By Decision No. C08-0054, inter alia, the Commission referred the Application and Petition to an Administrative Law Judge (ALJ).
  

12. It is necessary to discuss the Johnson Petition, the sequence in which the Application and the Petition will be considered, and hearing dates and procedural schedule.  To do so, a prehearing conference will be held on June 3, 2008.  

13. The Parties must be prepared to present argument on the Johnson Petition.  

14. The Parties must be prepared to discuss the sequence in which the Application and the Petition will be heard.  Based on the filing, the ALJ preliminarily finds that the Petition should be heard and decided first.  It appears that a condition precedent to closing the asset transfer is a Commission declaration that the transfer and operation of the assets will not render LDW Authority subject to the Commission's jurisdiction as a public utility.  Application and Petition at Schedule VI at 5-6.
  If this is correct, then a declaration that the Commission will retain jurisdiction after the asset transfer will render moot the Application to transfer the assets.  If that is the case, then it makes sense to consider the Petition before turning to the Application.  

15. If the Petition is considered and decided before the Application is heard, then LDW Company and LDW Authority must be prepared to discuss how § 40-6-109.5, C.R.S., may affect the sequencing of the case and the overall procedural schedule in this case.  

16. The Parties must be prepared to discuss a procedural schedule and hearing dates assuming that the Petition is considered first and that a hearing on the Petition is necessary and, as an alternative, assuming that the Petition is considered first and that a hearing on the Petition is not necessary.  In addition, the Parties must be prepared to discuss a procedural schedule and hearing dates assuming that the Application is considered first and the ALJ finds that the Application and schedules are a detailed summary of the testimony in support of the Application and, as an alternative, assuming that the Application is considered first and the ALJ finds that the Application and schedules are not a detailed summary of the testimony in support of the Application.  Finally, if they wish to do so, the Parties may consider a procedural schedule and hearing dates in which both the Application and the Petition are heard at the same time.  

17. At a minimum, any procedural schedule will include the following:  (a) date for filing answer testimony and exhibits; (b) date for filing rebuttal testimony and exhibits; (c) date for filing cross-answer testimony and exhibits;
 (d) date by which each Party will file its corrected testimony and exhibits; (e) date by which each Party will file its prehearing motions; (f) date for a final prehearing conference, assuming one is necessary; (g) date by which the Parties will file any stipulation reached; (h) hearing dates; and (i) date by which each Party will file its post-hearing statement of position.  

18. In considering a procedural schedule and hearing dates, and assuming the Joint Applicants do not waive § 40-6-109.5, C.R.S., the Parties must take into consideration the date by which a Commission decision on the Application should issue (i.e., November 19, 2008).
  To allow adequate time for statements of position with respect to the Application, a recommended decision with respect to the Application, exceptions to the recommended decision, and a Commission decision on exceptions, the hearing on the Application can be held no later than the week of August 11, 2008.
  

19. The Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 are not sufficient.  

20. The Parties must be prepared to discuss any specific service requirements.  This includes, for example, service of documents by electronic means.  

21. A party may raise any additional issue.  

22. The undersigned ALJ expects the Parties to come to the prehearing conference with proposed dates, including hearing dates, for alternative procedural schedules.  The Parties must consult prior to the prehearing conference with respect to the listed matters (other than the Johnson Petition) and are encouraged to present, if possible, alternative procedural schedules and hearing dates that are acceptable to all Parties.  

23. The individuals who appear in this matter to represent their own interests are permitted to appear without counsel.  Rule 4 CCR 723-1-1202.  Those who elect to appear without counsel are advised that, although they appear without legal counsel, they are bound by the same procedural rules as attorneys.  Thus, the ALJ expects the pro se parties to conform to the requirements of the Commission's Rules of Practice and Procedure, 4 CCR Part 1.
  

24. Persons who are not in the Denver area may participate in the prehearing conference by telephone.  Anyone who wishes to participate by telephone must contact the ALJ (telephone:  303.894.2842; e-mail address:  mana.jennings-fader@dora.state.co.us) on or before close of business on May 30, 2008 to make arrangements to participate.  

II. ORDER  
A. It Is Ordered That:  
1. The procedural schedule established in the Notice of Application Filed dated March 6, 2008 and issued in this proceeding is vacated.  

2. A prehearing conference in this matter is scheduled as follows:  

DATE:
June 3, 2008  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

3. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above.  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________
Administrative Law Judge
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�  The filing contains nine schedules.  


�  The Commission granted this waiver request in Decision No. R08-0054.  It appears, therefore, that this is no longer an issue in this proceeding.  


�  Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


�  The Commission issued an Errata Notice to this Order on May 20, 2008.  


�  The Memorandum of Understanding, which is Schedule VI, states:  "The decision by the PUC shall include a finding and conclusion by the PUC that the [LDW] Authority is not subject to PUC jurisdiction."  Id. at 6 (emphasis supplied.)  


�  Cross answer testimony addresses and responds to answer testimony only.  


�  There is no timeframe within which the Commission must issue a declaratory order.  


�  In addition, the ALJ anticipates holding the hearing (if one is necessary) in Durango, Colorado.  To allow time for the ALJ and the court reporter to travel to and from Durango, the hearing will not be held on a Monday or Friday.  


�  These rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  They may be obtained in hard copy from the Commission's Records Management Unit.  





1

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












