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I. statement  
1. On August 28, 2007, the Commission Staff (Staff) issued a Formal Complaint against Cypress Communications Operating Company, LLC (Cypress or Respondent).  The filing commenced this proceeding.  

2. The Commission referred this matter to an Administrative Law Judge (ALJ).  

3. Respondent timely filed its Answer on September 18, 2007.  The Answer put this matter at issue.

4. The Parties in this proceeding are Staff and Cypress.  

5. On December 4, 2007, Cypress filed an Unopposed Motion for Order Approving Stipulation and Settlement Agreement in Resolution of Complaint and Waiving Response Time.  A Stipulation and Settlement Agreement in Resolution of Complaint accompanied that filing.  By Decision No. R08-0047-I, the ALJ denied the unopposed motion.  

6. On January 25, 2008, Cypress filed, as relevant here, an Unopposed Motion for Order Approving Revised Stipulation and Settlement Agreement in Resolution of Complaint.  A Revised Stipulation and Agreement in Resolution of Complaint (Revised Stipulation) accompanied this filing.  

7. By Decision No. R08-0095-I, the ALJ scheduled an evidentiary hearing on the Revised Stipulation.  In that Order, the ALJ set out questions and areas which she requested the Parties to answer and to address at the hearing.  

8. An evidentiary hearing on the Revised Stipulation was held.  At the conclusion of the hearing, the ALJ requested the Parties to present a legal brief addressing the validity of the Revised Stipulation in light of the Filed Rate Doctrine.  

9. After the evidentiary hearing, the Parties engaged in further negotiations.  

10. On April 25, 2008, the Parties filed a Second Revised Stipulation and Agreement in Resolution of Complaint (Second Revised Stipulation).  In that filing, the Parties request that the Commission approve the Second Revised Stipulation; set out the terms of the settlement, which are significantly changed from the Revised Stipulation; and address the issues raised by the ALJ.  

11. Based on her review of the Second Revised Stipulation, the ALJ determines that the filing addresses the issues and answers the questions raised in Decision No. R08-0095-I.  

12. The Complaint contains two allegations:  (a) Cypress provided, and its customers paid for, services that were not contained in Cypress's tariffs at the time Cypress provided the services to Colorado customers; and (b) Cypress may have under-reported revenues from Commission jurisdictional telecommunications services on the Department of Revenue Form DR 0525 and that this under-reporting may have led to an under-assessment of the amount Cypress paid into the Fixed Utilities Fund in 2005 and 2006.  The Second Revised Stipulation addresses each allegation.  

13. The Second Revised Stipulation addresses the allegation that Cypress provided services that were not in its tariffs as follows:  (a) all existing and former customers that purchased bundled packages from Cypress between November, 2005 and November, 2007
 will receive payments; (b) the affected existing and former customers will receive written notification within ten days and payment in the form of a bill credit (existing customers) or a check (former customers) within 90 days; and (c) the payment will be made on a pro rata basis based on the number of bundles each customer purchased.
  In addition, and importantly, Cypress agrees not to seek recovery from any of its customers of the $51,400 that is to be paid under the terms of the Second Revised Stipulation.  

14. With respect to the allegation that Cypress may have under-reported Commission jurisdictional telecommunications revenues, Staff agrees to forego pursuing that allegation.  

15. In reviewing the Second Revised Stipulation, the ALJ is cognizant of the Commission's responsibility when it considers a settlement:  

 
We agree ... that the Commission has a long standing policy of encouraging settlements.  In particular Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, we point out that ... the same rule allows the Commission to approve, deny, or require a modification of the settlement.  Moreover, in 4 CCR 723-1-1407(a), the ability of this Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of rule 1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to our public interest charge to ensure just and reasonable rates to the citizens of Colorado.  
 
OCC contends that this Commission’s modifications of settlements have the impact of discouraging parties from exerting time and resources to pursue settlements.  However, we find that the OCC has not provided evidence or precedent for this position.  Rather, all settlements in matters before the Commission are negotiated under the premise that we possess the authority to deny, or make changes, to a settlement as we deem necessary.  Notably, such authority may also encourage parties to adopt reasonable positions in their work towards a settlement.  

 
...  We point out that ... the Commission has broad[] authority and responsibility for all class of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.  We also note that ... we may ... review the settlement as a whole, and order any changes to fit the broader issue of the public interest for all classes of customers.  

Decision No. C07-0677 at ¶¶ 14-16.  The Commission concluded that, when necessary and prudent to do so, it will not hesitate to modify the terms of a settlement presented to it.  See also Decision No. C03-0670 at ¶ 16 ("Notwithstanding the parties' agreement to resolve this case as set forth in the Settlement, it is the Commission's independent obligation to review the Settlement to ensure it is just and reasonable").  

16. In the main, the ALJ finds the Second Revised Stipulation to be just, reasonable, in the public interest, and administratively enforceable.  There are, however, aspects of the Second Revised Stipulation that need to be revised or clarified; and there is no reporting obligation contained in the Second Revised Stipulation.  Accordingly, the ALJ finds that the Second Revised Stipulation should be approved, subject to the conditions discussed below.  

17. The first condition on approval of the Second Revised Stipulation has to do with the timing of the notice to present and former customers.  

18. The notice will be sent within ten days of the Effective Date of the Second Revised Stipulation.  Second Revised Stipulation at 4.  The Effective Date, in turn, is based on "the issuance of a final Commission Order approving the [Second Revised] Stipulation that does not modify the Stipulation in a manner that is unacceptable to either of the Parties."  Id. at 5.  The definition of Effective Date is of concern because there will be no final Commission decision approving the Second Revised Stipulation.  Instead, according to the terms of the Second Revised Stipulation, there is an interim order (i.e., this Order) that approves the Second Revised Stipulation and, following that approval, a motion from Staff to dismiss the Complaint with prejudice.  Id.  Thus, as the Second Revised Stipulation is structured, the final Commission decision will grant the motion to dismiss with prejudice and not the Second Revised Stipulation.  Consequently, the condition precedent to the Effective Date will not be met.  

19. To remove this internal inconsistency, approval of the Second Revised Stipulation will be conditioned on revising the Effective Date definition to remove the word "final" from the first sentence.  The first sentence would read:  "This Stipulation will take effect upon the issuance of a Commission Order approving the Stipulation that does not modify the Stipulation in a manner that is unacceptable to either of the Parties."  

20. The second condition on approval of the Second Revised Stipulation has to do with the timing of the payment to present and former customers.  

21. The payment/credit will be made within 90 days, but the date from which the 90-day period is calculated is unclear.  Revised Stipulation at 5. From the language in the Second Revised Stipulation, the 90 days could commence either on the date on which the notice is sent to customers or on the Effective Date.  To clarify the ambiguity, approval of the Second Revised Stipulation will be conditioned on inserting "not later than [insert date 90 days from the Effective Date]" between "made" and "by virtue of" on the second line on page 5 of the Second Revised Stipulation.  The relevant portion of the first three lines on that page would read:  "that payment will be made not later than [insert date 90 days from the Effective Date] by virtue of bill credits for existing customers and checks to former customers."  

22. The third condition on approval of the Second Revised Stipulation will require Cypress to file a report with the Commission concerning the payments or bill credits.  The report will contain the following information for each present or former customer that receives a bill credit or check:  (a) name of the customer; (b) whether payment was by bill credit or check; (c) the amount of the payment; and (d) the date of the payment.  It may be that Cypress cannot locate every former customer.
  In that event, for each former customer that Cypress is unable to locate or to pay, the report will contain the following information:  (a) the name of the former customer; (b) the efforts made to locate the former customer; (c) the amount of the payment due to the customer; and (d) the name of the fund to which Cypress donated the money that would have gone to the identified former customer.
  Cypress will be ordered to file the report within 120 days of its making the payments required under the Second Revised Stipulation.  

23. The fourth condition on approval of the Second Revised Stipulation will be that Cypress may not retain any payments that cannot be made to former customers for Cypress's own use and may not apply those funds to Cypress's own capital expenditures or expenses.  

24. The Parties will be ordered to make a filing to inform the ALJ whether they accept the conditions set out in this Order and whether they agree to incorporate the conditions into the Second Revised Stipulation.  This filing will be due on or before June 6, 2008.  

25. If the four conditions discussed above are accepted by the Parties and incorporated into the Second Revised Stipulation,
 then the ALJ finds the Second Revised Stipulation to be just, reasonable, in the public interest, and administratively enforceable.  Accordingly, provided the four conditions are accepted and incorporated, the ALJ will find the Second Revised Stipulation acceptable and will approve it.  

II. ORDER
A. It Is Ordered That:  
1. The Second Revised Stipulation and Agreement in Resolution of Complaint, as conditioned above, is acceptable and approved.  

2. On or before June 6, 2008, Staff of the Commission and Cypress Communications Operating Company, LLC, shall make a filing to inform the Commission whether they accept the four conditions set out in this Order and agree to incorporate the conditions into the Second Revised Stipulation and Agreement in Resolution of Complaint.  

3. This Order is effective immediately.  
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�  Cypress's tariff containing these packages became effective in November, 2007.  


�  Confidential Attachment 1 to the Second Revised Stipulation provides support for the calculation of the payment to each customer.  


�  For example, a former customer may no longer be in business.  


�  The donation must be made not later than 30 days before the report is filed.  The money must be donated to the Low Income Telephone Assistance Fund or a similar telecommunications-related fund, so long as the fund is operated by a third party.  


�  The ALJ will consider the conditions to be acceptable and to be incorporated into the Second Revised Stipulation if and when the Parties so indicate in the June 6, 2008 filing.  It will not be necessary for the Parties to submit an amended or revised Second Revised Stipulation.  
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